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Time for a New Beginning
and Fresh Start

pring: What a wonderful time of year. The grass is
turning green and flowers are blooming. The frigid
temperatures are gone. It is a time for new begin-

nings, a renewed sense of life, a fresh start, and, of
course, baseball. Heading out to a game, visions of
beer, soda and hot dogs, watching your favorite team
step up to the plate and hit a home run.

It is spring, time to shake off the winter doldrums,
get outdoors and enjoy the promise of brighter, friend-
lier tomorrows. In spring we feel renewed and rejuve-
nated. Ready to take on the world.

Although the state of the weather (and economy)
made for a dismal winter, and many of us preferred to
huddle indoors, your Association was traveling about
and busy at work on behalf of its members.

In March we attended the ALTA Federal Conference
and the Property Records Industry Association Confer-
ence, both in Washington D.C., where NYSLTA was
well received. The conferences were very enlightening,
and the reputation of our Association was seen in the
manner in which the opinions and feedback of our rep-
resentatives were sought.

As a result of our participation at the PRIA Confer-
ence, NYSLTA is set to become a founding member of
the New York chapter of PREP (Property Records Edu-
cation Partners). It was an honor to be invited to join in
the organization of a new chapter of PREP.

April showers may bring May flowers, but May also
means Lobbying Day in Albany and the meeting of the
New York Association of County Clerks in Syracuse.

The public presence of NYSLTA at these various
events and conferences reaps benefits for the Associa-
tion; our participation has increased the respect for
the work we do. The opinions and views of our repre-
sentatives are actively sought, as is our participation
in discussions concerning the many issues facing our
industry. (Continued on Page 11)

Getting “Back on Track”
at NYSLTA Convention

 have just returned from a very successful NYSLTA
Lobbying Day, May 12, in Albany, N.Y. Visits were
made to 35 Assembly persons and Senators where

members were able to discuss their concerns. We also
met with Assemblyman Vito Lopez and a member of the
New York State Banking Department to discuss the
“Lopez” bill.

Approximately 25 members and NYSLTA lobbyist,
Philip Pinsky, attended the afternoon informational ses-
sion at the Holiday Inn in Rensselaer, N.Y. on May 11.
The focus was on discussion of the Agents Licensing bill
and the “Lopez” law. Thank you to Shawn Abrams who
arranged the appointments and Philip Pinsky for coordi-
nating the Assemblyman Lopez visit.

The NYSLTA Legislative Committee has been work-
ing hard reviewing proposed legislation and issuing
Memos in support or Opposition.

Your Association has some very exciting news! We
are in the process of re-designing and enhancing our
Web site, www.NYSLTA.org. The new Web site will be
unveiled in August 2009, coinciding with our 88th An-
nual Convention in Saratoga Springs. You will be de-
lighted with our new state-of-the-art, techno-savvy Web
site. If you are interested in advertising on our new Web
site, please see page 12 of this Bulletin.

Please be sure to join us for another spectacular, first-
class NYSLTA Convention in Saratoga Springs, N.Y.
See pages 3-4 of this Bulletin for the invitation. The
Convention Registration packet will be available in May.

Looking forward to seeing all in Saratoga as we get
“Back on Track!”
–––
Please e-mail:
Sharon Sabol at ssabol@NYSLTA.org

S I

On My Mind
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BY PETER BROGAN, ESQ.
CHIEF COUNSEL, JUDICIAL TITLE INSURANCE AGENCY, LLC

How the New York Daily News
‘Stole’ the Empire State Building

 In 90 Minutes
n an article dated Dec. 2, 2008, the Daily News, how-
ever ill-advisedly reported that it had taken only 90
minutes to steal the Empire State Building. The News

swiped the 102 story, art deco skyscraper by drawing up a
batch of bogus documents, making a fake notary stamp
and filing the paperwork with the city to transfer the deed
to the property.

The notary on the phony deed was the well-known
bank robber, Willie Sutton, and the new owner, ‘Nelots,’ is
the word ‘stolen’ spelled backwards. While providing a
blueprint for stealing real estate may not be the height of
wisdom, it does serve to point out the very crime that has
become more rampant in New York in the last few years.

The News restored the property to its rightful owner the
next day. The individual who follows the fraudulent blue-
print as laid out by the News is more likely to be at the
bank the next day attempting to obtain a mortgage on the
property he or she does not own.

The article was critical of a “loophole” in the system of
the City Register, the office that records deeds, mortgages
and other legal documents, which affect title to real prop-
erty. While the City Register’s office can, and now does,
check the validity of a notary’s commission, little else can
be done to protect the legitimate property. The article
went on to quote various law enforcement officials as to
particular acts of theft of homes perpetrated on un-
suspecting homeowners but offered no solution to this
problem.

However, there is a solution available to some home-
owners provided by a particular type of Title Insurance
policy known as a TOEPP (rhymes with hope) policy. The
letters stand for TIRSA owners extended protection policy,
and TIRSA is itself an acronym which stands for the Title
Insurance Rate Service Association, the organization
charged with setting uniform premiums for all title insurers
in New York State. Although the TOEPP policy would not
have saved the Empire State Building from being swin-
dled–it is only available to natural persons who purchase 1
to 4 family residences–it could well protect your home
from this type of scam.

For the first time title insurance can now protect against
certain post-policy matters. The insured can now be pro-
tected against actual loss sustained or arising after the date
of the policy when someone other than the insured claims
ownership of the insured’s property by way of forgery or
impersonation.

In plain language this means that should an individual
forge a deed and successfully steal several hundreds of thou-

sands of dollars in mortgage money and in effect, equity in
your house, you are not responsible. The title company
must do everything necessary to put the deed back in your
name and to eliminate the fraudulently obtained mortgages
that become liens once recorded against your home.

This policy costs twenty percent more that the standard
New York State title insurance owner’s policy. In addition
to the fraud and forgery coverage, the TOEPP policy pro-
tects against losses sustained because the insured is unable
to use the property as a single family residence because it
violates a zoning law or a Certificate of Occupancy.

The policy also has a built-in market value provision
which increases the amount of insured protection by ten
percent per year for the first five years after the closing date.

If you are purchasing a home and want to avoid waking
up one morning with your house in someone else’s name
and encumbered by a mortgage not made by you, the
TOEPP policy is the answer.
–––
Please e-mail:
Peter Brogan at PBrogan@JudicialTitle.com

I
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BY ADAM LEITMAN BAILEY

FOUNDING PARTNER, ADAM LEITMAN BAILEY, P.C.

New York Law Journal Reprint—Real Estate
Trends: Title Litigation—Expense of Theft

 Prevention Dwarfed by Cost of Fraud
t the start of this new millennium, the most effective
means to rob a bank no longer includes the use of a
gun. The real estate closing table has replaced the

gun and mask as the most favored and effective tool of
theft from financial institutions.

As the New York Times reported on Oct. 19, 2008,
the Federal Bureau of Investigation declared its inability to
properly investigate the number of property and mortgage
fraud claims, due to inadequate staffing,1 noting that there
is “no central way to track the total extent of the
problem.” The number of mortgage fraud reports filed
with the FBI totaled 46,717 in 2007 compared with
6,936 reports filed in 2003–a 674 percent increase.

Mortgage fraud has taken the lead as our country's
fastest growing white collar crime, accounting for more
than 20 percent of all fraud in the United States. Federal,
state, and local prosecutors have had to expand their
resources in order to deal with this crime wave sweeping
the nation. In New York City alone, for example, the FBI,
two branch offices of the U.S. Attorney’s Office, and the
Manhattan District Attorney’s Office have all restructured
to open specialized mortgage fraud bureaus.2

No industry has been stung more by property and
mortgage fraud than the title insurance industry.
Notwithstanding that a major function of the process of
issuing a title insurance policy is to resolve title defects
prior to closing, this past August, an executive officer at
one of the nation's largest title companies remarked at an
annual title insurance industry convention, “We used to
have to justify its premiums. ‘How can your prices be so
high and your claims so low?’ they used to ask me. Now,
we have really shown them!” (NYSLTA Convention, Aug.
26, 2008). In 1996, the title industry reported paid title
claims equaling $271.1 million. In 2005, claims reached
$916.4 million, followed by paid claims of $870.3 million
in 2006. Alarmingly, in 2007, paid title claims reached
just under $1.3 billion, which, notably, is a 149 percent
increase from 2006, and a 480 percent increase (or
almost a quintupling3) in paid claims over the span of a
decade.4

Practitioners explaining to purchasers the importance of
purchasing title insurance no longer rely on the old adage
of an owner reclaiming land transacted as a result of a
peace treaty hundreds of years ago. After a generation of
protecting clients from property fraud or theft, for the first
time in their careers, many practitioners now find them-
selves also assisting their clients in filing title insurance
claims and sitting at depositions explaining the anatomy of

the fraud at the closing.
The fact patterns giving rise to the thousands of real

estate fraud claims are remarkably similar, most falling into
a handful of categories. Taking advantage of lenient due
diligence and lax lending standards, four common
scenarios have emerged:

• an imposter posing as a property owner and selling or
refinancing the land’s equity, while collecting the pro-
ceeds at the closing;

• a family member refinancing or selling another family
member’s interest in a property;

• a real estate professional selling a property to a straw
buyer without significant, if any, consideration to col-
lect the proceeds of mortgage or sale;

• an owner fraudulently selling or refinancing a property
multiple times to cash out all the equity from the
property even beyond the true value of the collateral.

Imposter Fraud

Governmental authorities, prosecutors, and title liti-
gation attorneys mostly agree that real estate fraud can be
prevented by conducting a degree of due diligence at the
closing, and by a more careful read of the closing and
mortgage application and documents.

Many times, imposter fraud can be eliminated by
collecting a valid governmentally-issued identification
before the closing, or, at a minimum, requesting that
identification be available for inspection at the actual
closing. Some attorneys, banks and at least one title
agency now collect identification upon signing the contract
of sale or ordering title insurance.

A New York State driver’s license, as with many other
state driver's licenses, can be run against a readily available
Web site that enables a determination of its validity. If an
electronic search is not feasible, however, a driver's license
from almost any state or country in the world can be
checked for validity through the “I.D. Checking Guide” by
the Drivers License Guide Company, Redwood City,
Calif., which provides tips for identifying counterfeits. For
example, on a New York State driver's license that was
issued before July 2008, the first two black letters on the
far right bottom corner of the license should be the
applicant's birth year.

For purchasers and sellers without a driver’s license,
most states issue a non-driver photo identification card
through their Departments of Motor Vehicles or some
other state agency. With few, if any, exceptions, non-

(Continued on Page 8)
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BY BRUCE J. BERGMAN

PARTNER, BECKMAN, HENOCH, PETERSON & PEDDY

New York Law Journal Reprint—
Foreclosure Q&A—The New Law’s 90-Day

 Notice and Conference Requirements
y now, many mortgage lenders and servicers are
familiar with New York’s new subprime statute,
which became effective last September. But

questions remain concerning details on the required 90-
day notice and mandatory court conference for subprime
loans made between Jan. 1, 2003 and Sept. 1, 2008.
(The other part of the new law, which is not analyzed
here, sets strict standards for subprime loans entered into
on or after Sept. 1, 2008, which are defined differently
than loans made between Jan. 1, 2003, and Sept. 1,
2008.) Bruce J. Bergman, a partner with Berkman,
Henoch, Peterson & Peddy in Garden City and the author
of “Bergman on New York Mortgage Foreclosures,”
tackles some of the new law's thorniest questions.

Q: Does sending the 90-day notice mean a 30-day
breach letter is not needed?

A: No. If the mortgage requires a 30-day breach (cure
letter), as the widely used Fannie Mae/Freddie Mac
uniform instrument does, then it must be sent. (But note
that not every form of mortgage has such a requirement.)
The 90-day notice is a requirement of New York law; the
30-day mandate a matter of contract.

Q: When should we send the 90-day notice?
A: This is a business, not a legal decision, but there are

recommendations on the subject. Recall that the 90-day
notice is a precondition to starting a foreclosure action;
until the letter is sent and the 90 days expires, a servicer
simply cannot begin a mortgage foreclosure action–at
least not in compliance with law. Therefore, the longer a
servicer waits to send the letter, the greater will be the
delay in the overall foreclosure process. To emphasize the
issue of delay, obvious though it is, the more the delay, the
greater the accrual of interest and the debt. As the sum
due increases, with concomitant declines in property
values so epidemic today, the greater the possibility that
the equity will be eroded and the lender will suffer a loss.
To be sure, mortgage servicers have typically refrained
from taking action until after a delinquency of perhaps
three months. Sending a default notice immediately after a
single month's delay seems overly aggressive and harsh.
But if the servicer waits, that additional three months lurks
out there to delay the process. So, legally, a servicer can
send the notice any time after a default, mindful that it is a
prerequisite to foreclosure. From a business standpoint,
the choice is with the servicer.

Q: Assuming the mortgage requires the 30-day
breach letter, when should we send that?

A: Try to have it coincide with conclusion of the 90-day

period. One of the sometimes-confusing aspects of the 30-
day cure process is what to do if the borrower partially
performs within 30 days. The short answer is that
anything less than a full cure before the 30 day expires is
insufficient. But servicers need not be bewildered about
clashing time limits, especially in encountering varying
levels of cure attempts. Therefore, try to send the 30-day
letter 60 days after the 90-day letter has been sent. In that
way, if at the end of the 90 days the borrower is in default,
the shortest time has expired allowing the servicer to
proceed with foreclosure (if that is otherwise a good idea).

Q: We have to send a list of at least five Housing
and Urban Development counseling agencies along
with the 90-day notice. Need we send the whole list
published by the New York State Banking
Department?

A: No, a servicer need only send that portion of the list
containing agencies in the region in which the borrower
resides. Of course, the servicer will need to confirm what
region that address fits.

Q: If the property is not worth the mortgage debt,
or if we are in a second position, we might want to
sue on the note and not start a foreclosure. Do we
have to send the 90-day notice for an action other
than foreclosure?

A: A good interpretation is “no,” but there is a glitch in
the statute making this unclear, so it is not possible yet to
give an absolute answer. The statute requires the 90-day
notice before the “servicer commences legal action against
the borrower, including mortgage foreclosure.” This
certainly seems to suggest that the notice applies to any
legal action, such as suit on a note. But the required notice
(indeed the whole statute) is addressed to a borrower losing
his home. A suit on the note in no way threatens title to
the house. So, the thought is that the statute’s drafters
may have missed the nuances of the situation and did not
intend notice to apply to an action on the debt. Until the
statute is clarified by litigation, though, there may be some
risk in suing on the note without first having sent the
notice.

Q: We sent the 90-day notice after the borrower
missed two payments. Before the 90 days expired, he
made those two payments, but then missed another.
Must we send the 90-day notice again to start the time
running so we can foreclose if this borrower stays in
default?

(Continued on Page 10)
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governmental identification papers do not effectively verify
identities.

In the event of a purchaser, who is not a U.S. citizen,
proper identification can include a foreign passport with a
valid I-551 stamp, a permanent residence card (Form I-
551), and/or a foreign passport with a visa and form I-94.

Fake or altered death certificates have also figured into
a number of title litigation cases. In all of these cases, a
search to see if the owner's death has been “greatly
exaggerated” can be run through a free internet search of
the Social Security Death Index on Ancestry.com.

One can also require a certified copy of the death
certificate prior to closing. In some cases, it may even be
appropriate to call the funeral home for verification,
although extreme caution should be exercised when
making such calls out of state. Anyone who has gone to
the trouble of faking the existence of a letter from a non-
existent distant funeral home may well furnish an equally
phony telephone number.

Power of Attorney Fraud

The United States has no greater enemy in its fight
against property and mortgage fraud than the power of
attorney. A disproportionate number of title litigation cases
have resulted from a spurious power of attorney. Many,
and perhaps almost all, of these cases could have been
prevented by a diligent attorney contacting the issuer of
the power and confirming some of the basic identifying
data. These would include the power giver's Social Security
number and personal data as reported on the credit report
or mortgage application.

Furthermore, the person granting the power of attorney
should be contacted at the phone number listed on reliable
documents. A credit report or a Google search may also
be able to produce a reliable phone number. During the
ensuing conversation, the issuer should be asked about the
instant transaction and details surrounding the sale. The
inquirer should also ask the issuer to fax, or send in
Portable Document Format (PDF), identification docu-
ments immediately after the telephone call. Any delay in
the receipt of that data should arouse suspicions.

Where there are persons holding powers connected
with a guardianship proceeding, the investigator should
review the guardianship order to ensure both that the
guardian has the power to transfer real property, and that
the order and commission have been duly authenticated by
the issuing court, most typically with a raised seal.

Forgeries

Fraudulent transactions arising from forgeries are
exceedingly difficult to prove. The author’s review of over
25 cases involving a deed or a power of attorney with a
forged name revealed that the forgers either spend a lot of
time perfecting the victim’s signature, or use some type of
tracing device with capabilities to fool even handwriting
experts.

Many of these forgeries can be blamed on a notary,
who fails to require the forger to produce verifiable
identification before signing. In fact, many of the notaries

in these cases sign his or her verification without even
being in the presence of the transgressor or without asking
for identification. With this kind of fraud so proliferating,
attorneys and real estate professionals must diligently
require notaries to make copies of proper identification
and supply such copies to all financially interested parties.

The irony of this is that the office of the notary was
designed centuries ago to provide routine and ready fraud
prevention, but is now regarded as an outmoded
formalism. Nowadays, clear thinkers realize that insistence
upon the notary’s performing the duties of the office
diligently can lead to the prevention of deception. Once
such due diligence again becomes the norm, the real estate
industry will have recovered a hoary, but inexpensive,
means of fighting fraud.

Family Member Transfers

By far, the most common form of closing fraud involves
inter-spousal and other family member transfers. The
motives are usually self-evident: one disgruntled spouse
may attempt to cut off the other from the value of the
equity, or a judgment debtor may attempt to transfer assets
to a family member to avoid a creditor.

Many title professionals assert that all family transfers
should be treated as suspect. When very little or no
consideration changes hands, an even higher alert should
be signaled, as fraudsters usually attempt to retain assets
and, therefore, make sure only a small amount of transfer
taxes are paid at closing. Like all of us, even fraudsters do
not like paying taxes.

Satisfaction of Mortgage

A close companion to the unmasked and gunless bank
robber comes in the form of a satisfaction or payoff of a
mortgage. Fraudsters have been attending closings with
self-created bank letters indicating false prior mortgagees.
One method involves fraudulent payoff letters from a fake
service agent pretending to act on behalf of a lender
collecting the proceeds to pay off an existing loan.

Another form of fraud evolved with the creation of the
Mortgage Electronic Registration Systems, popularly
known as “MERS.” Under the system, this central
organization, MERS, appears on all papers as the nominee
of the holder of the mortgage in question. However, the
right to “service” that mortgage, such as collecting
payments and monitoring compliance with various
mortgage requirements, or to be the holder in due course
of the debt can be freely passed around from one
institution to another like the baton in a relay race.

This practice enables the trading and assigning of
massive amounts of debt without having to record new
mortgage ownership documents on every transfer of a
mortgage. The weakness of the system, from a fraud point
of view, is that, at many closings, the actual pay-off holder
in due course cannot be determined from the face of the
mortgage itself or its accompanying documentation. This
enables thieves, for example, to supply fictitious letterhead
with instructions for the payoff of the loan into a
fraudulently created account.

In all of these cases, a simple phone call to MERS, or
use of its public Web site (www.mers-servicerid.org/sis) to
determine the actual owner of the mortgage, would
unmask the fraud.

Because lenders normally return the original stock
(Continued on Page 9)
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pertaining to a cooperative unit upon the satisfsction of
the obligation, owners should expect these documents to
be present at a closing where the payoff is being made.
Otherwise, a copy of the stock or mortgage, as recorded,
should be requested to be brought to closing with the
cancelled check matching the payoff amount that can be
confirmed with the bank. In any event, if the payoff letter
is issued by MERS or a servicing agent, as opposed to
being issued by the lender of record, the lender must
confirm the identity and proper allocation of monies to be
transferred.

Suspicion has become a closing professional's best
friend, as it goads the professional to look more deeply
into the finer parts of the transaction. Aside from the
intensity it gains from any other irregularity, such suspicion
should always be heightened when large amounts of
money are being transferred to parties other than the
buyer, seller, or the prior mortgagee, or where the prior
lender is not listed as the payoff entity.

Whenever a loan is not satisfied or paid off from the
funds transferred in the closing transaction, suspicion
should also be aroused. The diligent closing professional
should see to the authentication and verification of any
satisfaction or release presented at closing.

Recording Office Indolence

As one reads the literature on fraud cases, it becomes
quickly apparent that many of them stem from someone
assuming that, just because a document is actually
genuinely recorded, it represents a legitimate transaction.
However, the main things that the recording stamps of the
county clerks and other recording officers ensure, are that
the document, whatever it may be, with all its faults and
flaws: (1) exists, (2) is recorded, (3) is signed in original ink,
and (4) was paid for–-nothing more.

This may change at some future time. At the time of
this writing, there are recording officers, who are
contemplating potential procedures that will ensure some
level of validity to recorded documents they are recording.
Until such procedures are implemented, however, no
justifiable sense of security can arise from the existence of
a recording stamp, beyond confirming that the document
was recorded, signed in original ink, and paid for.

Recording offices do not generally check the validity of
the transaction, do not inquire into the credentials of the
notary, do not inquire as to whether the notary was
properly satisfied of the identity of the signatories, and do
not inquire into the identities of the parties involved in the
transaction. The recording officers, for the most part, see
their duties as largely ministerial, complete after simply
checking for a properly created Cover Page and recording
the transaction.

Timely Recording Deeds

Selling the same property to more than one person also
joins the list of common types of fraudulent practices.
States that call for recording a deed within minutes of the
transfer are the least vulnerable to this kind of fraud. But in
other states, like New York, where the practice is more

lax, the vulnerability to fraud heightens because documents
 can be recorded weeks, or even months, after a closing.

In such states, a clever thief will use the gap between
transaction and recordation to give another mortgage on
the premises to a different bank that also thinks the lien is
in first priority. The thief flees with the proceeds of the two
"sales," and the hapless multiple lenders are left to battle
out the question of which bank won the race to the
recording office.

Just because a state does not have “walked in” deeds as
the usual methodology, however, does not mean that a
recording office will refuse to accommodate a filer who
does, in fact, walk-in a deed. This is an inexpensive way to
ensure the priority of a transaction, even if it is at the
expense of other purchasers and mortgagees, who are less
vigilant.

Freezing Credit Lines

To prevent a borrower from illegally squeezing extra
money from a line of credit, the lender must obtain all
instruments that would enable such a theft and destroy
them at the closing. A letter from the lender
acknowledging that the line of credit has been frozen
should be included with the payoff letter at closing.

Outside of the Closing

Closers need to be motivated to want to uncover fraud.
One such motivation the author has titled the “Fraud
Buster Bonus,” which would involve the title company
giving the closer a money reward for uncovering a fraud in
an amount equal to the commission the closer would have
gotten had the deal gone forward.

In addition, some real estate professionals have created
internal private lists of unethical bank attorneys, real estate
brokers, appraisers, and title companies. These lists set
forth the names of persons, who have proven unethical,
and persons with an acquired reputation for committing
and/or facilitating ethical breaches.

Finally, as many fraudsters are repeat offenders, a
shared database of these names should be maintained with
banking and title insurance companies, as well as with
interested governmental agencies. Real estate pro-
fessionals must balance the utility of fraud prevention
measures against the utility of efficient transaction of
business. There is undoubted trouble and expense involved
in protecting one’s business, but it does not even begin to
approach the expense of not protecting that business in
the shark infested waters of real property fraud
transactions.

Adam Leitman Bailey is the founding partner of the
firm that bears his name
–––
Endnotes:

1. Eric Lichtblau, “F.B.I. Struggles to Handle Financial
Fraud Cases,” N.Y. Times, Oct. 19, 2008 at A1.

2. “Mortgage Fraud Is Top White Collar Crime,” Or-
ganized Crime Digest, ¶3 (Dec. 15, 2005), at
http://findarticles.com/p/articles/mi_qa4441/is_2005
12/ai_n16065739.

3. None of these figures are adjusted for inflation.
4. A.M. Best Research 2008 special report data visually

depicted by chart for the American Land Title
Association and reported to Adam Leitman Bailey, P.C.
by Stephen Brown Klinger, senior business analyst at
A.M. Best. (Continued on Page 11)
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A: No. The statute anticipated this problem and so
provides that a servicer need send the 90-day notice but
once in a 12-month period to the same borrower
regarding the same loan.

Q: Does the new law–and its notice and confer-
ence requirements–apply to commercial loans?

A: No. By definition, the statute applies to subprime
(and other) home loans. But commercial foreclosures are
procedurally impacted because the courts require some
demonstration that the foreclosure does not fit into the
new statute. This can sometimes delay the commercial
case.

Q: Is the mandatory conference a pre-condition to
progressing through the foreclosure?

A: It is not, but as a practical matter, many courts are
not entertaining the next stage of the foreclosure until the
conference is completed–particularly unfortunate because
the conference system is itself quite delayed. To explain
this with some technical precision, the statute provides that
the court must schedule a settlement conference within 60
days of filing proof of service of the foreclosure
proceedings. So, if for any reason the court has not
scheduled the conference, the statute does not say the
plaintiff is barred from moving to the next stage,
appointment of a referee to compute.

Q: To what loans does the new law not apply?
A: This is a good question because it focuses the

servicer on refraining from bogging down foreclosures in
the cumbersome law when it is not required. It is also the
reverse of determining what loans are included, thereby
requiring the 90-day notice and the mandated court
conference. Servicers need to have reviewed the law to
confirm which loans are included, but here is a quick
checklist of characteristics that exclude a loan from the
new law’s reach:

•Principal exceeds the Fannie Mae conforming limit
(currently $417,000 but lower in earlier years);

•The borrower is a corporation or an LLC–not a
natural person;

•Debt was not incurred primarily for borrower's
personal, family or household purposes;

•The property is not owner occupied; not the
borrower's principal residence;

•The loan is a construction loan or a home equity line
of credit;

•The loan closed before Jan. 1, 2003;
•For a first mortgage, the interest rate is less than 3

percentage points (5 percentage points for a second
loan) over the comparable duration treasury security
(as of the 15th of the month when the loan closed).

Q: Should we send the 90 day notice to all
defaulting borrowers who have home loans with us?

A: No. It is not required and servicers should seek to
avoid unnecessary delay in cases where the law does not
newly impose delay. That said, some servicers are indeed
sending the notice in all cases, which seems pointedly
unfortunate. To explain, lenders and servicers know that
time can be an enemy of a mortgage loan in default. (If
time alone would more likely lead to favorable settlements,

then extra time–delay–might be more welcome.) But the
passage of time increases the debt through the accrual of
interest and the possible need to advance taxes or
insurance or other expenses. In turn, this increases the
likelihood that the debt cannot be recovered in full–all the
more so in times when property values are declining. The
new law means that no matter how egregiously in default a
borrower may be, a foreclosure cannot be begun until after
a 90-day notice has been sent and the time period has
expired. And then there must be a court settlement
conference which is likely to add any number of months to
case duration. Does a servicer want to incur this delay
when it is simply unnecessary? The law is applicable only
in certain cases; thus, obviously, it is inapplicable in others.
So, if the loan does not fit the statute, the notice and the
conference can be avoided–they become irrelevant as
they had always otherwise been. To be sure, it takes some
effort, some labor and some expense to determine which
loans are in and which are out. But if a servicer's portfolio
is 90 percent non-subprime, the effort to separate out the
10 percent subprime to save enormous time in 90 percent
of the cases would seem to be effort profitably expended.
This would appear to be true for an 80-20 mix or 70-30
and so forth. At which percentage breakdown the non-
subprime loans do not merit weeding out is a business
decision for servicers to make. In the legal trenches,
avoiding the inefficient impositions of the statute seems a
stellar approach.

Q: Are all lenders covered by the statute?
A: Not completely, but as a practical matter for the

industry, yes. For readers who are lenders and servicers
(servicers are specifically mentioned) as are ongoing
business, there is no issue about coverage. For readers
who are lawyers or title companies and might need to
address the issue, some more detail is helpful. To briefly
explain, a lender is defined [by RPAPL §1304(5)(g)] as a
mortgage banker pursuant to Banking Law §590(1)(f)–an
expansive list. The definition also includes an exempt
organization [pursuant to Banking Law §590(1)(e)], which
also encompasses any entity incorporated by the federal
government or a state which is authorized to make
mortgage loans. One could argue that this last category
means entities specifically given the power to make
mortgage loans. So if a jewelry store, for example, was
incorporated and happened to make a mortgage loan to
one of its vendors, that loan would not be covered by the
subprime statute. Similarly, an individual who makes such
a loan (and who otherwise need not be licensed because of
the number of loans he makes) would not be included.

Q: If a foreclosure upon what is defined as a
subprime loan was begun before Sept. 1, 2008, we
know there cannot be any 90-day notice required. But
must there be a court conference?

A: Maybe. The court must notify the borrower
defendant that if he resides at the property in foreclosure
he can request a settlement conference. If so requested, it
must be held.

Q: How quickly will such a conference be scheduled
and conducted?

A: The statute says the conference shall be held “as
soon as practicable.” What precisely that means in the real
world has not yet been revealed, but there is room for
concern here about delay. First, we do not know yet how
much time the court will afford the borrower to respond to
                                               (Continued on Page 11)
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the conference election. Even if the borrower is late, it
probably will not take much of an excuse for the court to
afford another chance to a person apparently in distress.
Even when finally the conference is scheduled,
adjournments are typically granted. In sum, duration here
is unknown and it might add months to the process.

Q: What if there is no treasury security duration
comparable to the length of a loan; how do we know
what base rate to use upon which to add the threshold
points?

A: The statute does not say, so if your loan is, for
example, four years, but comparable durations for treasury
securities exist only for three and five years, there is no
definitive answer. This is a patent flaw in the statute. One
reasonable approach would be to go to the nearest
published duration and use that. In this example, neither is
closer. That means you should add the points to both and
if either yields a percentage that crosses the threshold,
proceed upon the assumption that it is subprime. Even if
rounding off to the nearest duration kept it out of
subprime, there is no assurance that a court would not
object to the method if going to the other available
percentage would bring the percentage into subprime
territory.

Q: Where there is an initial or introductory rate, we
understand that the statute says the rate to apply to
determine the threshold will be the annual rate that
applies after that initial period. But is there any
definition of duration of initial or introductory?

A: There is no definition and so there could be room for
confusion with this. Where there is a special (usually
artificially low) rate for say the first six months, there will
not be a definitional dilemma. But what if there is a certain
rate for the first five years, after which it rises, or is
adjusted thereafter upon an index. How will that be
computed? It is possible–but cannot be asserted with any
assurance–that certain definitions in the new Banking
Law §6 in (A), (B) and (C) might be helpful. These apply to
post-Sept. 1, 2008, subprime loans. Whether they
enlighten this question is problematic and they certainly do
not purport to specifically define or measure “initial” or
“introductory.” Accordingly, we may have another
statutory flaw for this issue.
–––
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Bruce J. Bergman at b.bergman@bhpp.com
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Time for a New Beginning
and Fresh Start
(Continued From Page 2)

Yes, it was a long tough winter, but spring is here and
brighter warmer days are ahead. We must continue to per-
severe, and believe that the worst days are behind us, and
better days are ahead. There is tremendous potential if we
continue to work together, remain vigilant, and strive for
the highest levels of professionalism. It is up to us to turn
away the forces of greed, and not participate in the activi-
ties that have tarnished the reputation of our industry in
the past.

This spring is a time for our renewal: A renewal of our
commitment to the highest standards of professionalism
and cooperation and a time to regain a sense of control
and direction in our businesses. Let’s all get “BACK ON
TRACK!”
–––
Please e-mail:
Nancy C. Farrell at Nfarrell@venturetitleagency.com

NYSLTA 88th Annual Convention

“BACK ON TRACK”

The Saratoga Hilton

Saratoga Springs, New York

August 23-26, 2009

Advertise on the New NYSLTA Web site
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Dear NYSLTA Member,

Staying on Track—with NYSLTA

“Back on Track” is the theme of the 2009 NYSLTA Convention in
beautiful Saratoga Springs, New York. As an added bonus, we are
offering the opportunity to “stay on track” by advertising on our soon-
to-be newly designed and enhanced Web site.

NYSLTA takes pride in its long history and respected standing in the
Title Industry. We are always seeking fresh and interesting ways to
support our membership and loyal advertisers.

Beginning immediately, we are taking reservations for advertising space
for the new Web site. Launch date is planned for August 2009, to coin-
cide with the NYSLTA Convention.

Multiple Benefits:

Going Green
� Savings on paper, printing and postage passed on to  you!

Affordable marketing tool
� See Rate sheet�for budget-friendly choice of monthly,

quarterly, or annual rates!

Online Newsletter
� You can view or print at your own convenience!

Techno-savvy public
� Current and potential customers will view your customized

banner
� Access “hot link” to your own web site

Economic Stimulus
� Take advantage of low introductory rates to help raise your

bottom line

Please take the opportunity to look over the offering detailed on the
Rate Sheet for the NYSLTA Web site and contact Regina today at 212-
964-3701 or via email at nyslta3@aol.com.

We hope you are as excited as we are to establish your unique place on
the Web site. Be part of our “Banner Brigade”—a win/win for everyone
as we enter a new era of renewed growth and prosperity.

Sincerely,

Sharon Sabol
Executive Vice President   

NYSLTA
Web site Rate Card

Advertising:

Please note:
Position denotes

prominence of ad.
Each position will be repeated

on subsequent pages.

Capability to embed “hot link” to
advertisers’ home page.

Capability to offer CEC
Web designer (fee based) to

design banner ad(s) at
advertiser’s request.

Please direct any technical
questions to:

Deb Hollander
Condor East

Communications, Inc. (CEC)
Office: 518-373-2390

Cell: 518-542-1700
Fax: 518-373-1337

E-mail: condorea@nycap.rr.com

1st Position = home page banner
across top = (random):

$500/monthly
$700/quarterly
$1900/annually

2nd Position = left side
(two spaces top & bottom,
first-come, first-serve basis):

$450/monthly
$625/quarterly
$1675/annually

3rd Position = right side
(five spaces first-come,

first-serve basis):
$400/monthly
$550/quarterly
$1450/annually
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N E W  Y O R K  S T A T E  L A N D  T I T L E  A S S O C I A T I O N  M E M B E R S H I P  U P D A T E 

BY ANA LORD, NYSLTA RECEPTIONIST

New York State Land Title Association
Proudly Welcomes New Members

We welcome our
newest NYSLTA members:

ALBANY COUNTY

Lombardi, Walsh, Wakeman,
Harrison, Amodeo &
Davenport, P.C.
(Regular Member)
Anthony J. Amodeo, Jr., Principal
111 Winners Circle
Albany, NY 12205
518-438-2000
E-mail: aja@lrwhlaw.com
www.lrwhlaw.com

CHEMUNG COUNTY

Chemung Abstract Corp.
(Regular Member)
Christopher Denton, Agent
311 Lake Street
Elmira, NY 14901
607-734-0661

ERIE COUNTY

Equity Title Agency, LLC
(Regular Member)
Joe DiPasquale, General Mgr.
2495 Kensington Avenue
Amherst, NY 14226
866-607-2703
E-mail:dipasquale@equityta.com
www.equityta.com

WNY Abstract Corp.
(Regular Member)
Daphne A. Smith, President
295 Main Street, Suite 738
Buffalo, NY 14203
716-843-8680
E-mail:
dave.wnyabstract@onecommail.com

GENESEE COUNTY

Benjamin J. Bonarigo, PLLC
(Associate Member)
Benjamin J. Bonarigo

One Court Street Plaza
Batavia, NY 14020
585-344-1994
E-mail:
bbonarigo@bonarigomccutcheon.com
www.bonarigomccutcheon.com

KINGS  COUNTY

Direct Land Services Corp.
(Regular Member)
Dolores Ferrentino-Mazza, President
7823 15th Avenue
Brooklyn, NY 11228
718-833-0200
E-mail: directland@hotmail.com
www.Directlandservices.com

MONROE COUNTY

New Venture Title Agency, LLC
(Regular Member)
John J. Ciccolone,
Chief Executive Officer
3313 Chili Avenue, Suite C
Rochester, NY 14624
585-889-8145
E-mail: john@nvtitleusa.com
www.nvtitleusa.com

NASSAU  COUNTY

Intracoastal Abstract Co., Inc.
(Regular Member)
Clifford Gelbard, President
31 Stewart Street
Floral Park, NY 11001
516-358-0505
E-mail:
cgelbard@intracoastalabstract.com
www.Intracoastalabstract.com

Jaspan Schlesinger, LLP
(Associate Member)
Mary E. (Maribeth) Walsh
300 Garden City Plaza
Garden City, NY 11530
516-393-8245
E-mail: mwalsh@jaspanllp.com
www.jaspanllp.com

NEW YORK COUNTY

Hawthorne Abstract Corp.
(Regular Member)
Silvano Tropeano, President
225 Broadway, Suite 910
New York, NY 10007
212-231-0062
E-mail: habstractl@aol.com

Insignia National Title Agency, LLC
(Regular Member)
Craig M. de Thomas, Principal
134 West 29th Street, Suite 804
New York, NY 10001
212-465-0777
E-mail:
info@insigniatitleagency.com
www.insigniatitleagency.com

ORANGE COUNTY

Enpire State Research, Inc.
(Associate  Member)
John Bilyck, President
5 Crystal Court
Greenwood Lake, NY 10925
845-595-1247
E-mail:
info@empirestateresearch.com
www.empirestateresearch.com

RICHMOND COUNTY

Clearpoint Title Agency, LLC
(Regular Member)
Philip Benigno, President
4459 Amboy Road, Suite 1
Staten Island, NY 10312
718-317-5500
E-mail: info@clearpointtitle.com
www.clearpointtitle.com

(Continued on Page 19)
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(Continued From Page 18)

SUFFOLK COUNTY

Advocates Abstract
(Regular Member)
Steven M. Richardson, President
6302 Route 25A
Wading River, NY 11792
631-929-6686
E-mail:
Richardsonlaw@cs.com

All Island Abstract, Ltd.
(Regular Member)
Carole J. Lerner, COO
81 Scudder Avenue
Northport, NY 11768
631-754-1295
E-mail: AIALTD1@aol.com
www.AllIslandAbstract.com

Cornerstone Land Services, LLC
(Regular Member)
Deborah M. Weber, Principal
136 Grand Central Avenue, Suite 3
Amityville, NY 11701
631-264-8700
E-mail: dmw@cstoneland.com

N E W  Y O R K  S T A T E  L A N D  T I T L E  A S S O C I A T I O N  M E M B E R S H I P  U P D A T E 

Please forward members news or updates to New York State

Title Association via E-mail or info@NYSLTA.org or fax to 212-

964-7185. Visit our Web site www.NYSLTA.org for updated

member listings. New York State Land Title Association news,

services and information.

“BACK ON TRACK”
Join us for the

NYSLTA 88th Annual Convention

The Saratoga Hilton
Saratoga Springs, New York

August 23-26, 2009




