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Test Your Title Exam Savvy—
Questions and Answers
(Continued From Page 3)

Betty are going through their purses looking for sharp ob-
jects to match their stares?

Question 4
Marcia Henry mortgaged her property located at 574 Ma-
ple Avenue, Brooklyn, to MERS as nominee for WMC
Mortgage Corporation for $528,000 on July 27, 2006.
The title company recorded the mortgage in the Office of
the City Register, at CRFN 2007000539028 on October
25, 2007. Henry defaulted on her mortgage by failing to
make her December 2007 payment and all payments
thereafter. U.S. Bank took assignment of the mortgage
and started a foreclosure action on April 8, 2008. In its
notice of pendency, U.S. Bank referenced the mortgage as
being recorded at CRFN 2007000539026. Henry has not
appeared in the action and counsel for U.S. Bank is ap-
pearing before Judge Schack to ask for an Order of Refer-
ence. Why is counsel not going to be happy?

Question 5
Humberto Arauz took out two mortgages totaling
$593,750 with MERS as nominee for Lehman Brothers
Bank, now Aurora Loan Services. Arauz defaulted and
Aurora started a foreclosure action. After a few tries,
Arauz and Aurora reached an agreement for a short sale
to Viviana Moncayo for $360,000.  However, Aurora sent
out two faxes to all parties stating that it had approved a
sales price of $196,850 with a minimum pay-off amount
of $171,964.28. The title company closed on the fax, and
forwarded a check to Aurora for $171,964.28. Aurora
promptly returned the check saying that the pay-off
amount as set forth in the two faxes was a mistake that
entitled Aurora to rescind the short sale.  Arauz brought
suit asking the court, inter alia, to satisfy the mortgage and
to enjoin the foreclosure action. Who’s crying now?

Question 6
Shockingly, MERS satisfied a mortgage in error. It is
bringing suit to rescind the satisfaction and to reinstate the
mistakenly satisfied mortgage. Counsel for MERS is unable
to establish how the error occurred to the Court’s satisfac-
tion. Counsel also failed to join all persons who had ac-
quired an interest in the property after MERS issued its
satisfaction piece and before it filed its notice of pendency.
Who is jumping up and down in glee?

Answers
Question 1/Answer
Larry Stevens had a very good argument that he had pos-
session of the property through his father for 21 years
from at least 1983 through 2004, eleven years more than
the statutory required 10-year period for adverse posses-
sion. “Any such claim, however, was extinguished by [Ste-
vens’] execution of a lease with [the City] on June 4,
2004.” By executing the lease, Stevens in effect admitted
that the City owned the property, thereby destroying the
“claim of right” requirement for adverse possession. When
the City came a-calling, Stevens should have sent them a-

packing. By being nice and signing the lease to the City,
he lost his claim to the property’s title. He would been bet-
ter off had he asserted his adverse possession claim in
2004 instead of signing the lease. City of New York v.
Stevens, New York Law Journal, Dec. 12, 2008, p. 27.

Question 2/Answer
The attorney has to find $35,000 to pay her malpractice
insurance deductible. A mechanic’s lien filed against the
base lot of a condominium is legally invalid and unenforce-
able. When it comes to his company’s survival, George is
not particularly forgiving. Someone is going to pay up.
Guess who made the mistake and has (now “had”) a deep
pocket malpractice insurer behind her? See Kenneth M.
Block and John-Patrick Curran, “Special Rules Govern
Condo Mechanic’s Liens”, The New York Law Journal,
July 29, 2009, p. 5.

Question 3/Answer
Junior was too smart for his own good. Instead of drafting
a deed giving each of the three children an undivided one-
third interest in the property, he gave each a 33.3%,
which adds up only to 99.9%. There is another .1% inter-
est that was not conveyed out. That interest is held by
Dad’s Estate. That would be no problem because the three
children are Dad’s heirs. However, there is a fourth child
out there who is also an heir to Dad’s Estate but who did
not receive a share of the house. Odds are that as soon as
the deed is recorded, Ann, Betty, Junior and the purchaser
of the house will be named in litigation by the now ap-
pearing fourth child who will be asking the court to set
aside the conveyance because of the other three kids’ “un-
due influence” upon Dad. Every psychological slight and
dysfunctional family scenario of the past 40 years will be
played out in the suit. No title underwriter will want to in-
sure the buyer and thereby incurring the legal expense of
litigation that might last for years, a la “poor Mrs. Astor’s”.
Hence, the closing will be adjourned until the fourth child’s
consent to the sale is obtained.  How many pounds of
flesh will he demand for every “Mom liked you better”
slight over the past 40 years? Hence, Ann and Betty are
going through their Gucci bags looking for fingernail files
to use against Junior. They will be nothing compared to
the sharp barbs built over 40 years that are about to be
unleashed.

Question 4/Answer
Counsel will have to figure out a way to commence this
foreclosure action all over again. The Court, on its own
volition checked ACRIS and discovered that U.S. Bank’s
notice of pendency and summons and complaint refer-
enced the wrong CRFN Number. The correct CRFN
Number for the mortgage’s recording ended in “8”. The
notice of pendency and summons and complaint listed a
CRFN Number which ended in “6”. Judge Schack denied
the motion for an Order of Reference and dismissed the
foreclosure action with prejudice, because of the lack of
constructive notice to future purchasers or encumbrancers
of the property caused by the incorrect CRFN number. He
noted that “6” was not the mortgage. The mortgage’s
CRFN number ended in “8”. Since Judge Schack dis-
missed their foreclosure action with prejudice, Counsel and
U.S. Bank will have to burn the midnight oil in figuring
out a way to bring a new action or file an appeal before
                                                    (Continued on Page 6)



29
34

24
.jo

b 
si

g2
 A

 1
1/

30
/2

00
9

THE BULLETIN � FALL 2009     PAGE 3

N E W  Y O R K  S T A T E  L A N D  T I T L E  A S S O C I A T I O N  O P I N I O N / E D I T O R I A L 

BY MARVIN N. BAGWELL,  ESQ.
President & CEO

BAGWELL & ASSOCIATES TITLE AGENCY LLC

Test Your Title Exam Savvy—
Questions and Answers to Perplexing

Situations From the Real World
ecades ago, before the earth cooled, a professor told
me there are only two kinds of law school exams,
those that ask the student to find the rabbit in the

picture and those that ask the student to find how many
rabbits are in the picture. Like kindergarten, everything
else is a variation on one of those two themes. For the
stranger among us, the idea of reliving a law school exam
is a dream come true, but for those of us blessed with a
certain rational sensibility, the very idea of having to take
any exam is, as they say about Saw VI (or is it XVI? Who
knows? These days, one blood and gore movie melds into
the next.), a nightmare come true. Given the current state
of the real estate marketplace, most of us have not had the
chance to exercise our gray matter underwriting difficult
title questions. Indeed, as we know all too well, there have
been if any titles to underwrite. Therefore, in the interest
of public service of making sure that our gunpowder does
not get too wet, here for your consideration are a few per-
plexing situations drawn from the real world. Some are
based upon actual cases as reported by the New York Law
Journal, where attributed and others are drawn from my
own experiences. (If this were a YouTube video, you would
be hearing Rod Sterling and the theme music from the
Twilight Zone in the background). Let’s see how you would
respond to or underwrite the following situations. The cor-
rect answers, at least as determined by the judicial branch
or my best guess, appear at the end of this article. Try not
to shoot the messenger.

Question 1
Alex Thomas was the prior owner of the subject premises,
a formerly vacant lot located in Harlem. In 1983 or 1984,
Thomas orally leased the property to Albert Stevens. Ste-
vens cleaned up the property, fenced it in and operated a
fruit stand on the property from 1981 to 1998. Stevens
died in 1998 and his son, Larry, continued the business to
the current day. Somehow, prior to 1989, Albert Rabi-
zadeh came into record title to the property. Rabizadeh
never paid the real estate taxes assessed against the prop-
erty and the City took title through a tax deed in 1989. In
2004, the City discovered that Larry Stevens was using
the property. Shortly thereafter, Larry entered into a lease
with the City to continue his use of the property. Three
years later in 2007, the City discovers that Larry has
changed the use of the property in violation of the lease
terms. The City is now suing Larry for possession of the

property. Larry is defending on the basis of adverse pos-
session. After all, including the time his father used the
property, Larry has possessed the property from 1983 to
2007, well over the 10-year statutory period for adverse
possession. Query: Why is Larry Stevens living proof of
Casey Stengel’s axiom that nice guys finish last?

Question 2
It’s 2006, and George Peterson is absolutely thrilled. His
carpeting company has just won a contract to provide car-
peting for one of those all glass condominiums being built
in Greenwich Village along the West Side Highway with
the great views of the Hudson and New Jersey. He starts
work immediately and everything is going swimmingly. He
receives payment for his first monthly invoice right on time
and for the second and third. As 2007 rolls around, the
invoices start to be paid a little less promptly but after re-
ceiving assurances from the developers, George continues
to work. Finally, after he completes his work, George’s
bookkeeper tells him that because of bounced checks, the
builder has not paid him at all for the last six months of his
work George immediately calls his attorney who says, “Not
to worry. I will file a mechanic’s lien immediately.” She
calls up her friendly neighborhood title company, finds the
block and lot for the building and files a mechanic’s lien for
$350,000. Query: Why is the attorney giving up her
summer share, her Jimmy Choo addiction, her cleaning
lady and her Liberty courtside seats to raise $35,000?

Question 3
Mom and Dad had a pretty good life. They sacrificed and
saved and bought a three family walk-up in Park Slope for
$30,000 in 1955. Mom died 10 years ago, and Dad, fi-
nally giving into the Medicaid planning pleas of three of his
four children, agreed to deed the property to the three
kids. Junior, who is an Internet whiz, decides not to pay all
that money for a lawyer.  Instead, he finds a New York
deed form on the web, fills in the form and conveys the
property from Dad to “Ann, a 33.3% interest, Betty, a
33.3% interest and finally to himself, a 33.3% interest”.
The deed is recorded and Dad dies shortly thereafter never
having to go into a nursing home. Why is Junior sitting at
the closing table, stunned that the closing for the $1.5 mil-
lion conveyance of the house that Mom and Dad paid
$30,000 for, has just been adjourned, while Ann and
                                                    (Continued on Page 4)
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Test Your Title Exam Savvy—
Questions and Answers
(Continued From Page 4)

Henry attempts to sell the property (and convince a title
company to insure the conveyance). Counsel and lender
cannot be too happy. U.S. Bank National Assoc. v. Henry,
New York Law Journal, September 9, 2009, p. 27.

Question 5/Answer
Claims counsel for the title company that insured the new
purchaser and her lender is in tears. Bad facts make bad
law. The Court, apparently influenced by the fact that
Arauz knew of the correct agreed upon amount and that
he was unjustly enriched (one wonders how since he sold
the property but did not receive any proceeds of the sale),
held that the incorrect pay-off amount provided by Aurora
in two pay-off faxes was a scrivener’s error which entitled
Aurora to rescind the short sale agreement despite having
confirmed the figures in two faxes to all parties involved.
The court, obviously not Judge Schack, denied Arauz’s
motions. One wonders if the result would have been the
same if the purchaser, hopefully with clean hands, had
brought the same action. One also wonders whether the
title company confirmed the pay-off figures from the clos-
ing. No matter. Counsel handling the appeal will be en-
riched. Aurora Loan Services LLC v. Arauz, New York
Law Journal, October 7, 2009, p. 27.

Question 6/Answer
Let’s see, aside from the entire Suffolk County Bar, half of
the Second Department, the Kansas Supreme Court, a
minority of the New York Court of Appeals, the Mortgage
Tax Division of the New York State Department of Taxa-
tion and Finance, the title company which insured the new
buyer and lender and the borrower, not too many people.
The Court denied the motion for the reasons set forth in
the question. Mortgage Electronic Registration Services,
Inc. v. Holmes, New York Law Journal, August 11, 2009,
p. 28.

Now for your score:
5-6 correct–You have been paying attention.
3-4 correct–The gray matter has not calcified . . . yet.
1-2 correct–It’s not too late for a refresher course.
0-0 correct–Tell me again where can I take the test for a
00-              correct mortgage broker’s license?
–––
Please e-mail:
Marvin N. Bagwell: mnbagwell@bagwelltitle.com

Congratulations to all
NYSLTA Members
(Continued From Page 2)

who are homeless, who are without a family. There are
some who have lost their faith and have just lost their way
and that my friends, is a true tragedy. Thankfully, we are
far from that.

We are New Yorkers. From the Bronx to Binghamton
to Buffalo to Bellmore, we are title people with an attitude.

For some, second generation title people. We have learned
from our fathers. We have learned from our mentors. We
have learned not to let anyone or anything get in our way.
We will not back down.

This is a great Association and I applaud you all for be-
ing a part of it. Although I like to think of myself as the
eternal optimist, (that’s what being a diehard Mets fan will
do to you) I do realize that the future is still a bit uncertain.
But I do know that I have a great, talented group of indi-
viduals working with me on the Executive Committee and
that we are all in good hands. Until next time–stay strong,
think positive and keep your eye on the prize.
–––
Please e-mail:
John J. Piccirillo at jpiccirillo@cltlt.com

Open Page

The Bulletin
EDITOR IN CHIEF: SHARON SABOL

The Bulletin is published quarterly by the New
York State Land Title Association, Inc., Two Rector
Street, Suite 901, New York, NY 10006-1819.

NYSLTA members are invited to contribute articles
and reports regarding title industry issues. NYSLTA
reserves the right to edit all materials submitted.

Association Staff:
Executive Vice President .................. Sharon Sabol
Executive Assistant....................... Regina Capone
Member Services .................................... Ana Lord

For advertising inquires, contact
Regina Capone.

Phone: 212-964-3701   Fax: 212-964-7185

E-mail: Info@NYSLTA.org

Website: www.NYSLTA.org

The views expressed in The Bulletin are not those of

NYSLTA or the Executive Committee.

Congratulations Howard Kopel
Sutton Alliance CEO Howard Kopel recently won a seat
in the seventh district of the Nassau County Legislature.
"I ran for office because I believe that I can provide a real
contribution to the county legislature," Kopel said.
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    JOHN J. PICCIRILLO  SHARON  SABOL
   President  Executive Vice President

Congratulations to all
NYSLTA Members

ongratulations. If you are reading this, it means
that, in all likelihood, you are member of the New
York State Land Title Association. It tells me that

you are a true professional and one who values our in-
dustry and has worked hard to set yourself apart from
the others. It tells the real estate community that you
are part of a select group whose reputation is one of
honesty and integrity. Finally, it tells the world that you
are a survivor and that in the midst of the worst eco-
nomic crisis we have witnessed in a long, long time, you
are still here. It is a true testament of who you are and
what you stand for and for that you should be extremely
proud. You are a title person. You are a New Yorker
and you are not alone.

Sure, we have taken our share of hits over the past
few years. Lord knows that everyone seems to be at-
tacking us for who we are and what we do. We have
had our backs pushed up against the wall for so long
that I think we may have forgotten just who we are and
what we do. It reminds me of that great scene in Rocky
when Rocky’s taking shots to the body and to the head
from Apollo and Adrian’s crying and begging him to get
up and Mick is yelling and telling him to stay down and
the crowd is going wild but Rocky just won’t give up.
He is the good guy. He is the true champion. This is his
story and as corny as it may sound, this is our story as
well. We are not going to roll over. We will get through
this. There is and always will be a place for the good
guys and do not forget for a moment that we are the
good guys. Do not for a moment question how much
we have to offer and how important our work is.

It is time for us to start looking at the glass as half
full. It is time for us to pick ourselves up, shake the dust
from our clothes and stop our whining. Believe me,
there are people out there who are in far worse shape
than we are. There are people out there who are sick,

(Continued on Page 6)

Welcome NYSLTA
President John J. Piccirillo
e are pleased to welcome John J. Piccirillo as
NYSLTA President for 2009-2010. John is
Senior Vice President and NYS Agency Man-

ager of both Lawyers Title Insurance Corp., White
Plains, New York, and Commonwealth Land Title In-
surance Co., Garden City, New York. While we con-
tinue to face challenging times in the title industry, we
are confident that we will be guided by John’s expertise
and wisdom. We also welcome our new NYSLTA offi-
cers (listed on page 8 of this Bulletin) and thank you to
our past officers.

In other Association news, our NYSLTA lobbyists,
Andrew Roffe and Philip Pinsky, and the Agents Sec-
tion lobbyist Scott Wexler are working on proposed
legislation that is a threat to the title insurance industry.

NYSLTA’s first CLE seminar was held in Hempstead
on Nov. 23, 2009 to educate attendees about new
Powers of Attorney, the new HUD1 effective Jan. 1,
2010, and Licensed Forms.

Please be sure to visit our newly updated Association
website, www.NYSLTA.org. Check the website regu-
larly for the latest news and information. Beginning with
this Fall issue of The Bulletin, Deeds and Mortgages will
no longer be listed in the newsletter. All Deeds are
available on the NEWS tab of our website. Advertising
slots are still available on the website, and in this Bulle-
tin. Check the ABOUT tab for rates.

Congratulations to Felice K. Shapiro, new Executive
Director of TIRSA (Title Insurance Rate Service Asso-
ciation, Inc.) effective Nov. 23, 2009. Felice has been a
member of NYSLTA for many years, and Executive
Committee member. We wish Felice all the best!

The very happiest, healthiest holidays to all!
–––
Please e-mail:
Sharon Sabol at ssabol@NYSLTA.org

C W

On My Mind

Real Property       Real Solutions       Real Time

Real Estate Tax & Municipal Services

Abstract Services

Co-Sourcing Solutions
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Localized Expertise

Customized Searches to Fit Your Needs

Innovative Real Property Research Solutions

www.redvision.com          tel: 516.663.0600          fax: 516.663.0650
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MARK YOUR CALENDAR

NYSLTA 89th Annual Convention

The Otesaga Resort Hotel

Cooperstown, New York

August 15-18, 2010

ALTA 2010 Annual Convention

Manchester Grand Hyatt

San Diego, California

October 13-16, 2010

QUARTERLY QUOTE
“This is a great Association

and I applaud you all for being a

part of it,”

                  –JOHN J. PICCIRILLO

   NYSLTA President

   (See On My Mind, Page 2)
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Summer thoughts: Please join us for

the NYSLTA 89th Annual Convention.
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Please e-mail NYSLTA

member news, opinions and articles

to NYSLTA@aol.com.
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