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Our Title Insurance Industry—
Under Siege

elcome all members to the 2006-2007 title
insurance year. As many of you know, it has
come in with a “bang” and, we hope, goes out

with a “whimper”.  Our industry is “under siege”.
Starting in 2005, (but hitting the radar in early 2006)

the New York State Attorney General’s office instituted
its own investigation on title insurance practices. Even
though the AG has settled with some underwriters (ef-
fectively lowering owners’ premiums by 15%) it appears
its investigation is continuing.

On a separate front, the New York State Insurance
Department held hearings on Nov. 3, 2006. NYSLTA
has submitted its “white paper” to the Department. We
distributed a copy to all members and I hope you all had
a chance to review it. The NYSID has not formally de-
cided what it intends to do with premiums throughout
New York State.

Congress has also inquired about our business. It has
directed the General Office of Accountability to conduct
a study of the title insurance business and practices. The
GAO has only issued a preliminary report and its inves-
tigation continues.

NYSLTA has, and will keep its members informed of
all hearings and investigations that are commenced by
regulatory departments and agencies.

In addition to the above, the press, nationally and lo-
cally, have written negative articles regarding title insur-
ance. ALTA had responded to the national article pub-
lished by Forbes magazine. NYSLTA responded to a
one-sided New York Times article that highlighted only
the negative comments made at the hearings of Nov. 3,
2006.

For all the above reasons it is now more important
then ever to get involved politically. Our voice must
be heard over the din of negativity that surrounds us.

(Continued on Page 4)

Welcome NYSLTA
President Thomas P. Tafuri

n behalf of NYSLTA officers and executive
committee, I am pleased to welcome Thomas P.
Tafuri, Esq., as president of our Association for

2006-2007. Tommy, counsel and co-founder of Regal
Title Agency in Manhattan, brings over 25 years of title
insurance industry expertise to the NYSLTA helm.

Elected as president at the Association’s 85th Annual
Convention in Williamsburg, Tommy has had a busy ini-
tiation. The title industry continues to get national press
coverage. Please visit our NYSLTA Web site at
www.NYSLTA.org to read several new, important
items. On the Member News page, review the following:

� Transcript of Nov. 3, 2006 Public Hearing on
Title Insurance;

� New York Times Response/Nov. 13, 2006; and
� White Paper entitled, “Title Insurance, The Indus-

try Prospective.” A Submission to the New York
Insurance Department by the New York State Land
Title Association. This white paper will be distrib-
uted to New York State legislators, too.

Although the holiday season is already upon us, we
are busy working on another great, first-class NYSLTA
Convention. This year’s site, Halifax, Nova Scotia is
Canada’s best-kept secret. This is a first time Conven-
tion destination for NYSLTA. You will love this cosmo-
politan city that offers so much! An early reminder:
please have a valid passport for air travel to Nova Sco-
tia. Beginning in January 2007, you will be required to
have a passport to enter Canada.

Wishing you and your family a happy, healthy holi-
day and prosperous New Year! Cheers!
–––
Please e-mail:
Sharon Sabol at ssabol@NYSLTA.org

W O

On My Mind
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N E W  Y O R K  S T A T E  L A N D  T I T L E  A S S O C I A T I O N  G U E S T  C O L U M N I S T 

BY BRUCE J. BERGMAN

Partner, Berkman, Henoch, Peterson & Peddy, P.C.

GARDEN CITY, NEW YORK

Real Estate Update: Home Equity Theft
New Law Will Hamper

Title Insurability, Foreclosure
he theme song for the quirky television sh o w  Mo n k 
i n t o n e s th a t “ I t’ s a  j un gle  o ut th e r e ,”  a  c a ut i o n  t h e 
Ne w  Y o r k  S ta t e  le gi sla tur e  h a s t a k e n  to  h e a r t i n 

p a s si n g Th e  H o me  E qui t y  Th e ft Pr e v e n t i o n  A c t ( th e 
“ A c t” ) . Th e  p r o bl e m n e e di n g  r e m e di a t i o n  o bse r v e d b y  th e 
sta te  w a s a c t s o f  sc a m  a r ti sts f le e c i n g u n w a r y  h o me o w n -
e r s  o ut o f th e  e q ui ty  i n  th e i r  r e si de n c e s 
w h e n  th e i r  mo r tga ge s g o  i n t o  de f a ult o r 
fo r e c lo sur e .1

To halt the abuses, Banking Law §595-
a was amended and two new provisions
were created: RPL §265-a and RPAPL
§1303, all to become effective as of Feb.
1, 2007. Succinctly, the ameliorative ap-
proach was twofold, one branch to provide
notice to mortgagors in foreclosure of pos-
sible nefarious schemes, the other to im-
pose special, extensive and extraordinary
requirements upon contracts to sell prop-
erty from certain distressed borrowers,
provisions including not only a right to
rescind the contract after five days, but to
rescind the conveyance itself within two
years.

While the statute will presumably be effective both to
alert the naive to danger and afford welcome protection
for them, it will at the same time potentially impact delete-
riously upon the foreclosure process and will wreck havoc
upon the insurability of some titles (and mortgages upon
those titles) from certain borrower-sellers.2

Mortgage Foreclosure

The new RPAPL §1303 decreed by the Act mandates a
foreclosing party to provide later delineated notice to a
mortgagor regarding assistance and information about the
foreclosure process.3 That notice must (among other
things) follow verbatim the statutory dictate:4

Help for Homeowners in Foreclosure

New York State Law requires that we send you this no-
tice about the foreclosure process. Please read it carefully.

Mortgage foreclosure is a complex process. Some peo-
ple may approach you about “saving” your home. You
should be extremely careful about any such promises.

The State encourages you to become informed about
your options in foreclosure. There are government agen-

cies, legal aid entities and other non-profit organizations
that you may contact for information about foreclosure
while you are working with your lender during this process.

To locate an entity near you, you may call the toll-free
helpline maintained by the New York State Banking De-
partment at 1-877-BANK-NYS or visit the Department’s

Web site at www.banking.state.ny.us.
The State does not guarantee the ad-

vice of these agencies.
This notice must be delivered with the

summons and complaint. But there are
further requirements regarding the no-
tice. It is mandated to be in bold 14-point
type, on its own page separate and apart
from any pleadings and on colored paper
other than the color of the summons and
complaint. Even the title itself elicits spe-
cial attention; it has to be in 24-point
bold type.5

Problems and Issues

New York State is nationally recog-
nized by mortgage lenders and servicers
as one of the most difficult states in

which to prosecute a foreclosure action. The new require-
ments of RPAPL §1303 introduced by the Act increase
the already cumbersome burdens of the foreclosure process.

I n  r e q ui r i n g d e l i v e r y  o f t h e  n o ti c e  w i th  t h e  su mmo n s 
a n d c o mp l a i n t,  t h e  A c t use s th e  p h r a se  “ to  c o mm e n c e  a 
fo r e c l o su r e  a c ti o n .”  W h a t p r e c i se ly  th i s  a ddi ti o n a l v e r bi -
a g e  me a n s  i s a mb i g uo u s.  A n  a c t i o n  i s o f c o ur s e  c o m-
me n c e d  by  f i li n g  a  su mm o n s  a n d  c o mp la i n t , n o t  d e li v e r -
i n g o r  se r v i n g  i t.  I f  t h e r e  i s  a  su p p l e m e n ta l  s umm o n s a n d 
a m e n de d c o m p la i n t ( n o t un c o m mo n  i n  fo r e c lo sur e s )  m us t
th e  n o ti c e  be  i n c l ude d?  A n d i f  th e  mo r tg a g o r  c a n n o t be 
fo un d,  th e r e by  n e c e ss i t a ti n g  s e r v i c e  b y  p u bli c a ti o n ,  i s
th e r e  a n y  r o le  f o r  th e  n e w  n o t i c e  t h e n ? 

E v e n  a ssu mi n g n o  c o n f us i o n  o n  th e  n o te d p o i n t s, 
fo r e c l o su r e  p r a c ti ti o n e r s c a n  r e a di ly  c o n f i r m  t h a t  c e r ta i n 
bo r r o w e r s  d e di c a te d t o  de l a y i n g o r  de f e a ti n g fo r e c lo su r e s 
w i ll  s e i z e  o n  a n y  p o s si ble  m i s c ue  i n  t h e  p r o c e s s. A d di n g
y e t a n o th e r  la y e r  o f p r o c e du r e  w i ll  n o w  a r m t h e  di si n -
ge n u o u s t o  o p p o s e  a  f o r e c l o s ur e  o n  th e  e v e  o f  s a le  ( o r 
se e k  t o  o v e r tu r n  a  fo r e c lo su r e  sa le ) , a v e r r i n g th a t th e 
sp e c i a l n o t i c e  w a s  n e v e r  s e r v e d. O r , c o n c e di n g i t w a s

(C o n t i n ue d on  Pa ge  6) 

T

BRUCE J. BERGMAN
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N E W  Y O R K  S T A T E  L A N D  T I T L E  A S S O C I A T I O N  O P I N I O N / E D I T O R I A L 

BY SHAWN P. ABRAMS

NYSLTA Past President

Lightening The Load
While Increasing the Drive

here is a Universal Rule that when things go bad,
they do so all at once. According to the Rule,
seemingly unrelated circumstances coalesce into

some form of disaster, the results of which cannot be
foreseen or avoided. By 1996 our business had out-
grown its rented space at our location in Rensselaer.
Fortuitously, a building down the street became avail-
able. It was an “older” home, carved unceremoniously
into three residential apartments. Although its “street
appeal” was wanting (fake asphalt brick shingles didn’t
help), our contractor deemed it structurally sound (they
don’t build ‘em like this anymore). Best of all for us was
its space, lots of space.

During renovation we discovered a carpenter’s penciled
message on the back of doorway molding: “Geo. Dahm,
August 11, 1905.” (A proud member in the fraternity of
“dahm” builders.) Even as we modernized the building with
miles of new electric wiring, telephone and computer ca-
bles, we preserved the hundred-year-old character of the
building. Replacement windows were still framed by their
original moldings. Original doors and original hardware
were restored. Mirrored oak fireplace mantels were refin-
ished to their original glory. Painted or damaged trim was
painstakingly antiqued in wood grain to preserve the origi-
nal look. And the crowning achievement was retention of
the original slate roof. Ah, the slate roof.

Slate roofs (shouldn’t the plural be “rooves” as in
hoof/hooves?) are wonderful things. They last for many,
many years (for example since August 11, 1905). But
hundred-year-old slate roofs also share two additional
characteristics: they are costly to maintain (there is a de-
cidedly select field of slate-roof repairers), and they are
heavy (very heavy). A few months ago our office neighbor
(a building contractor) noticed a “bulge” in the Philadelphia
roof portion of our attic. This warranted a visit by a struc-
tural engineer. It seems the weight of our historic slate roof
was taking its toll on hundred-year-old timbers. The slate
weight was pushing the roof down and the attic walls out.
My office is on the second floor of our building, one story
below the attic. As such I had a vested interest in protect-
ing my “overhead”, both literally and figuratively. Need I
say it? Yes, thousands of dollars later we have a reinforced
attic and new, lighter roof. (The slate removed weighed ten
tons.)

Compared to slate, the lifespan of a computer, printer,
copier or fax machine is dramatically shorter–somewhat
comparable to the lifespan of a Galapagos tortoise versus
a fruit fly. Although it didn’t appear to be related to the
slate weight factor; various computers, printers and a fax
machine decided their lifespan was completed during this

same period. This was not a coincidence, but mandated by
the Universal Rule. Even my own hard drive was affected
(“fried” was the term my wife used). I am not ashamed to
admit it–I operated without my hard drive for days. The
shock of meltdown focused my wife’s attention. When
faced with the prospect of replacing “everything” she
learned less is more. We now have new, improved, faster
office equipment with fewer machines multitasking their
replacements to shame.

I suppose there is a corollary to the “Things Go Bad”
Universal Rule. After you pay thousands of dollars to re-
pair everything, you end up better off than before? It’s
true. I’m not worried about the roof crashing on my head
and I have a new and improved hard drive. It’s odd that
you never knew what you were missing until you discover
the power of increased ram! With my overhead enlight-
ened and my hard drive maximized, I am alerting all Inter-
net spammers to remove me from their solicitations for
online university degrees and online pharmacies.
–––
Please e-mail:
Shawn P. Abrams at titleguy@nycap.rr.com

� � � 

Our Title Insurance Industry—
Under Siege

(Continued From Page 2)

Please join the agents that visit the state Legislature in Al-
bany once a year (Spring of 2007). Also in the Spring of
2007, ALTA hosts a “fly in” for the industry to lobby its
representatives in Washington DC. New York usually has a
large delegation. However, the pressures exerted on the
industry require that we show a presence and a determina-
tion to make elected officials understand that Underwriters
and Agents serve an indispensable role in the real estate
business. If you cannot attend either event, visit your rep-
resentatives at the local level or send letters to their offices.

In spite of all that is going on (as set forth above), please
remember what is most important to all . . . health, faith,
friends and family. To all . . . have a joyous holiday
season.
–––
Please e-mail:
Thomas P. Tafuri at ttafuri@regalnyc.com

T



THE BULLETIN � FALL 2006     PAGE 5

Real Estate Update:
Home Equity Theft
(Continued From Page 3)

se r v e d , b o r r o w e r s w i l l be  e q ui p p e d to  c l a i m t h a t t h e  n o -
ti c e  w a s n o t i n  bo ld 1 4 -p o i n t ty p e ,  o r  t h e  h e a d i n g  w a s 
n o t i n  2 4 -p o i n t bo ld ty p e ,  o r  th e  p a p e r  w a s n o t  o f  a  d i f-
fe r e n t  c o lo r . W h e t h e r  a  c o ur t w i l l a c c e p t suc h  a ss e r ti o n s 
a s  f a c tua l i s i m p o n de r a ble  a n d  w h i l e  s uc h  e r r o r s w h i c h  do 
n o t r e sul t i n  p r e j udi c e  c a n  be  di sr e ga r d e d  a s  m e r e  i r -
r e gu la r i t i e s i n c a p a bl e  o f i n te r c e p t i n g  f o r e c l o s ur e ,6 i t
w o ul d be  p e r i l o u sl y  o p t i mi st i c  to  a ssu me  t h a t  f i r m  s ta tu-
to r y  d i c t a t e s w i ll  a l w a y s be  d i sr e ga r d e d  by  c o ur ts .

There is more. The language of the notice may very
well run afoul of the Fair Debt Collection Practices Act.
Should it nonetheless prove benign in the end, its necessity
is doubtful at best given the expansive protections pre-
sented by the balance of the Act (to be reviewed). Opening
up yet further avenues to obfuscate in every foreclosure
case to as a way to provide aid of dubious necessity for a
tiny minority of mortgagors could be characterized as ill-
conceived.

Title Insurance
F ro m a title  pe rspe c ti ve , the  mo st c o mp elli n g co n ce rn  o f

the  A ct is th e di re c ti ve  of the  ne w R PL  2 95 -a (8 )( a)  th at an y
c ov er ed tr an sac ti on  in  ma te ri al vi ola ti on  o f the  co ntra c tual
r equi re men ts en umer a te d i s v oi da ble  a nd ca n be  re sc i nded
by th e selle r  w ithi n  two  ye ar s o f re c or di ng th e c on ve ya n ce .
A t th e same time, a  ne w subdi vi sio n a dded to  the  Ba nk in g
L aw 7 as p ar t o f the  A ct pr oh i bi ts ma ki ng a mo rtgage loa n to 
a n equi ty pur ch aser  if th e le nde r ha d k no wle dge tha t th e 
e quity p ur ch a se r wa s n ot co mp ly i ng w i th  the  Ac t ( i.e., R PL 
§26 5-a) .

Before examining the plethora of do’s and don’t’s at-
tendant to sale of the property in question (a one-to-four
family house), note that the focus of the Act is a convey-
ance from a property owner (called an equity seller) who is
either in default on his mortgage or in foreclosure, to an
equity purchaser. Some quick definitions are appropriate.

A “default” is said to exist if a person (an equity seller) is
two months or more behind in his mortgage payments.
Because such a circumstance is not a matter of public re-
cord, how any prospective title insurer would know a per-
son could fall within the definition is perplexing. (Appar-
ently scam artists have ways to glean such information.)

“Fo reclosure” i s defi ned as an ac tive lis pen dens (a nd why 
not “noti ce of pen dency”?)  filed in co urt (i t is filed w ith th e
County Clerk, a lbeit the clerk of the c ourt) pursua nt to
RPA PL Article 1 3 (the  notic e of pen dency is more a crea ture
of CPLR A rticle  65) a gainst the subject prope rty–or  the
pro perty is on an active ta x lien  sale list. A poin tedly puzzli ng
asp ect of this defini tion i s that the filing of a n otice of
pen dency is not a pre requisite to  initi ation of a foreclo sure
action. The notice of pen dency must be on file fo r 20 days in 
order for  a judgment of for eclosure and sale to issue,8 but
the re is no obligatio n to file it prior  to th at time.9 Th us, a
homeowner  could fit the sta tutory  defin ition of “in  forec lo-
sur e” but that status might not be reflected in a search of title
rec ords.

An “equity purchaser” is a person (or his representative)
who acquires title to any residence in default or foreclo-
sure.

The Act appropriately early on delineates titles which
are an exception to the restrictions. These include title ac-
quired:

•To use as a primary residence. (The possible di-
lemma for a title insurer, though, is that the pur-
chaser could misrepresent his intention and then just
“change his mind.”)

•Referee’s deed in foreclosure.
•Statutory sale of property.
•Via court order or judgment.
• From a spouse (and other delineated relatives).
•As a not-for-profit housing organization or public

housing agency.
•As a bona fide purchaser for value.
As noted, contracts covered by the Act are confined to

the sale of a residence where there is a default or foreclo-
sure, where there is consideration or no consideration or
where the sale includes a reconveyance arrangement. In
turn, a reconveyance arrangement is:

•Transfer of title either by conveyance or interest or
creation of a mortgage, lien or other encumbrance
(during the default or foreclosure) which gives the
purchaser legal or equitable title to all or part of the
property; and

•Subsequent conveyance (or promise thereof) of an
interest back to the seller that allows the seller to re-
gain possession (through a purchase agreement, op-
tion to purchase or lease).

Contract Requirements
The act is expansive in reciting various mandates and

prohibitions for any contract addressed by the statute. The
entire agreement must be on 12-point bold type, in Eng-
lish, or in Spanish if the latter is the seller’s primary lan-
guage (how would a title insurer know?) and no convey-
ance will be effective sooner than midnight of the fifth
business day after “execution.” (Unless the contract is ac-
knowledged, the correct word is “signing” or “signed.”)
Two copies are to be provided to the seller. Any provision
to limit the purchaser’s liability is void and the mere pres-
ence of such a provision renders the contract void.

The following are required for inclusion in the contract:
•Name, business address and phone number of pur-

chaser;
•Address of the property;
•Total consideration;
•Complete description of terms of payment or other

consideration including services purchaser represents he
will perform before or after sale;

•Time physical possession to be transferred to pur-
chaser and when seller must vacate;

•Terms of rental or lease agreement;
•Terms of reconveyance arrangement;
•Notice of cancellation (within five business days);
•Cancellation form (12-point bold type; or all capital

letters if typed) to be attached.

Equity Purchaser

Before midnight of the fifth day after signing the con-
tract the purchaser shall not:

•Accept or induce any instrument of conveyance or
interest;

•Record any document signed by seller (including
conveyance);

  (Continued on Page 7)
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Real Estate Update:
Home Equity Theft
(Continued From Page 6)

•Transfer or encumber any interest in the residence;
•Pay the seller any consideration;
•Suggest, encourage or provide any form allowing

seller to waive the right of cancellation or rescission.
There are yet other prohibitions against the purchaser.

While these seem appropriate in the context of avoiding
unfair advantage over a careless seller, many of the barred
acts cannot be discerned by a prospective insurer of the
title or of a mortgage upon that property. On this point,
the purchaser shall not:

•Make any false or misleading statement as to value
of the residence; or

•The amount of proceeds the seller will get after
foreclosure sale; or

•Timing of the judicial foreclosure process; or
•Any contract term; or
•Seller’s rights or obligations in the transaction; or
•Nature of any document purchaser induces seller to

sign; or
•Make any other false or misleading statement con-

cerning the sale or the reconveyance; or
•Enter into contract which takes unconscionable ad-

vantage.
Nor can the purchaser represent directly or indirectly

that:
•Purchaser is acting as advisor or consultant; or
•Purchaser represents or is acting on behalf of seller;

or
•Purchaser has certification or license not possessed;

or
•Purchaser is not a member of a licensed profession

when he is such a member; or
•Purchaser is assisting seller to save the “house” un-

less there is a good faith basis to say so; or
•Purchaser is assisting seller in preventing foreclo-

sure, unless he has a good faith basis to say so.

Recision
If the seller (that homeowner in default or in foreclosure)

desires to rescind the conveyance, it must be upon written
notice to the purchaser, or the purchaser’s successor if not
a bona fide purchaser for value. In addition, the notice
must be recorded with the county clerk within two years
after the date the conveyance itself was recorded.

Twenty days after delivery of the rescission notice the
seller must reconvey the property free of subsequent en-
cumbrances due to the actions of the purchaser and the
seller is obliged to return to the purchaser any considera-
tion paid.

Failure to reconvey empowers the seller to initiate an
action to enforce rescission, cancel the contract and cancel
the deed. The attorney general can enjoin the purchaser
from further action and there are various criminal penalties
which can be imposed upon the purchaser for misdeeds.

In the action to enforce recision the seller can be enti-
tled to costs and reasonable attorneys’ fees, equitable re-
lief, actual damages and up to three times actual damages.
The statute of limitations applicable to the action is six
years from the date of violation.

Fortunately, a bona fide purchaser for value (or an en-
cumbrancer of the BFP’s title) will not be effected by the
rescission if the title or the encumbrance were recorded
prior to the notice of rescission. Even knowledge that the
seller was in default or foreclosure will not impair the status
of the bona fide purchaser for value. Critically, however,
there is still a duty of inquiry as to rights or interests of
persons in possession of the property which is in default or
in foreclosure.

Reconveyance

An option to purchase retained by the equity seller
(even in a deed) is deemed to be a loan transaction and the
deed is considered to be a mortgage. This presumption,
though, can be overcome by clear and convincing evidence
to the contrary.

The equity purchaser is barred from entering into a recon-
veyance arrangement unless certain acts are either done or
avoided. (If these are not done–or avoided–it could be
asked, how might that affect the insurability of the title back to
the equity seller?) In any event, the ban prevails unless:

•The equity purchaser verifies by appropriate docu-
mentation that the seller has or will have reasonable
ability to pay for conveyance back (this applies also
to a lease with an option to purchase);

•Th er e i s a  re butta ble  p resump ti on of la ck of ve rifica-
ti on  if th e pur cha se r o nly  o bta ins documen ts fr om th e
se ller as to  assets, li abi li tie s a nd in come [th e sta nda rd
to  dete rmi ne  abili ty  to  pa y is found in  Ba nk ing La w
§6 -1 (2) (k) ];

•An in person closing (for deed or mortgage) is con-
ducted by an attorney not employed by the pur-
chaser or an affiliate of the purchaser.

•The purchaser obtains the seller’s written consent
before granting an interest to anyone else while the
seller retains any interest, including an option to re-
purchase;

•The purchaser notifies existing mortgagees and
lienors of intent to take the conveyance and com-
plies with all mortgages, including due on sale provi-
sions and meets qualifications for repayment of
mortgages.

Mo re ove r, th e r epurc hase o r lea se (a s p art o f a  re co nve y-
an ce ) c ann ot be  un fa ir or co mme rci ally unr ea son able and th e
purc haser ca nno t e ngage  in  a ny oth er  un fai r or unc on sci on-
able  co nduct.

A s pa rt of th e r ec on ve y an ce , the  e qui ty  purc ha ser  ( w ho  i s
c on ve yi n g ba c k)  must e nsure  tha t the  ti tle i s in dee d r ec on -
v ey ed or  p ay  th e selle r a t le a st 8 2 p er ce n t of th e fa i r ma rk e t
v alue  o f the  pr op er ty–wi thi n 12 0  day s o f ei the r e vi ctio n  o r
the  v oluntar y  giv in g o f p osse ssi on  by  the  e qui ty  se ller . A s
p ar t of th is, the  e qui ty  purc ha ser  must giv e  a  de ta iled ac -
c ountin g o f the  basi s fo r  the  p a ymen t w ithi n  1 20  da ys.
( Th er e a re  th en  sun dry  p r ov isio n s as to  a cc o un ti n g an d a p -
p ra isal.)

Finally, the deed which may be subject to reconveyance
must denote on its face that it is subject to reconveyance
and recite those reconveyance terms. Still further, the re-
conveyance arrangements (presumably the contract) must
be simultaneously recorded with the deed.

Conclusion

There is no doubt that some homeowner-mortgagors

(Continued on Page 11)
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N E W  Y O R K  S T A T E  L A N D  T I T L E  A S S O C I A T I O N  G U E S T  C O L U M N I S T 

BY MARVIN N. BAGWELL

Vice President and Eastern Divisional Counsel, United General Title Insurance Company

WHITE PLAINS, NEW YORK

Real Estate Update: Unsafe Building
Claims / On Notices of Pendency,

City Makes Its Own Rules
t i s said that the la ws of nature , by definition, a pply uni-
ver sally in all place s and at all times. Grav ity ha s the same
effect on  a ball whether it is dr opped in Bei jing o r in C hi-

cago. The  same eight planets orbi t the sun wh ether viewed
fro m Buen os Air es or from S an Fra ncisco . Well, maybe not.
(So rry, Pluto.)  But i t is well-know n to r eal estate a nd title pro-
fessionals that some laws might n ot be the
same ever ywhere . For some o dd rea son,
the  laws, espec ially those made by our rep-
resentati ves in  Alban y, do not always a pply
in the fo rmer w ildern ess th at lie s betw een
the  Westc hester  and Nassau County  lines
and the H udson River. A case in p oint i s
the  three -year durati on of a noti ce of
pen dency. Accor ding to CPLR  6513, a
notice of pen dency is effective  for three
yea rs fro m its filing date. Howev er, among
rea l esta te and title  types, it w as well know n
tha t a no tice o f pen dency filed by the  city of
New  York Buildi ng Dep artmen t for an un-
safe building v iolati on doe s not have a n
exp iratio n date . The unsafe  building no tice
of pen dency or “lis pen dens,”  if no t infi nite,
cer tainly  lasts longe r than  the a verage  Star
Tre k syndicatio n pack age, w hich truth be told is about to  hit
40 years, a per iod during w hich the mor tgage on the  struc-
tur e was probably re-financ ed eight times.

In a presentation to the New York State Land Title As-
sociation 2006 annual convention, Robert P. Knapp, III
gave an excellent description of New York city’s unsafe
building violation process from which I will now freely bor-
row:

“Abandoned buildings are one of the byproducts of the
periodic ‘bust’ cycles or the New York city real estate mar-
ket. When rent rolls will no longer cover expenses, or
owner’s cash flow squeeze prevents them from making
needed repairs or improvements, the building falls into
disrepair. Tenants move out while squatters and pigeons
move in. Eventually, the structure becomes a danger to the
community.

At this p oint the Dep artmen t of B uildin gs bec omes i n-
volved. New Yor k city  Admin istrative Co de Sec tion 2 6-235
thr ough 2 6-243, “Unsa fe Bui ldings and Property,” se ts for th
the  proce dure to be followe d by the Dep artmen t of B uildin gs
whe n it h as ide ntifie d unsa fe str ucture s, inc luding recor ding
the  unsafe condition in the  city’s reco rds an d noti ficati on to

the  owner  of its obli gation s to maintai n the buildi ng in a safe 
con dition . If the own er fai ls to correc t the condition, the city
may  comme nce a court procee ding to obta in a c ourt o rder
allowing the ci ty to make the bui lding safe, either  by se aling
or by demolitio n.1

In order to collect its expenditure and to notify prospec-
tive purchasers of the affected building of
the existence of its unsafe building lien,
the city will commence an action and file a
notice of pendency in the clerk’s office of
the county in which the property is lo-
cated. The notice of pendency provides
constructive notice from the time of its
filing to a purchaser from, or an incum-
brancer against, the person owning the
property of the existence of the city’s
prior claim against the property. In most
cases, the city never reduces its claim for
the expenses of sealing or demolishing an
unsafe building to judgment, and the un-
safe building action is still technically
pending years or decades later, when the
property is sold. In one of the many
anomalies governing this procedure, the
city refers to the unsafe building claims

secured by the lis pendens as a “lien” even though a lis
pendens does not in itself create a lien. But the lis pendens
does provide notice to the world of the city’s claim that the
building owner owes the city and its taxpayers’ money. If a
third party purchases the property from the property
owner or if a bank lends money to the owner secured by a
mortgage, then such title or mortgage is subordinate to the
prior owner’s monetary obligation to the city. In title lan-
guage, the purchaser and lender take subject to the city’s
claim and run the risk that the city will seek to recover
upon its claim by resuming prosecution of the unsafe
building action, obtaining a judgment and then selling the
property to recover its expenditure. That almost never
happens. What does happen is either the seller or buyer
will make some arrangement to pay the unsafe building
“lien” at the closing of the sale or mortgaging of the prop-
erty. If the title company misses the lien and fails to report
its existence in its title report, then the title company will
pay the amount of lien to the city. One way or another,
the city usually gets paid when the property changes hands
or is mortgaged, even though the lis pendens has long
since expired, without entry of judgment on the unsafe
building claim. (Continued on Page 12)

I
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have been or could be cheated out of the equity in their
homes by the unscrupulous. The Act certainly appears to
accomplish an intercept of such conduct; at the very least
it will afford the unwary a chance to think twice and avoid
a mistake. That the remedies are so broad and draconian
(more extensive than could be discussed here) may in the
first instance even discourage the deceitful from the mis-
deeds the Act seeks to banish.

In pursuing this laudable goal however, the Act presents
some ambiguities. Of likely more concern, it may have
created a new avenue to assault the foreclosure process
when it was hardly necessary to do so. It will also require
title insurers to meticulously review their procedures to
refrain from insuring titles which can now portend exten-
sive claims.
1. The explicit foundation is recited in the new RPL §265-a(1)(a):

Th e legisl at ure  fi nds and de clares that  ho me own ers who are  in defaul t on the ir
mo rt gages or  in  fo re clo sur e may  be  vuln erabl e to fraud,  de ce pti on,  and unf ai r
de al ing by  home  equi ty pur ch ase rs.  The rec en t rapi d esc alati on of ho me val ue s
th ro ugh out  urban and ru ral  areas has re sul te d in a sign ifi cant inc re ase  in  home 
equi ty,  wh ic h c onsti tut es th e greate st fin an cial asset hel d by man y hom eow ne rs of
th is st ate . Du ri ng the  time  pe ri od bet we en the  default  on the mo rtgage  and the 
sc he dul ed fo rec losur e sale  date , hom eow ner s in fin an cial distre ss,  espe ciall y poor ,
el de rly , and fi nan ci all y unsoph ist ic ate d hom eow ner s,  ar e vul ner abl e to aggre ssi ve
“e qu ity  pu rc hasers” who  in du ce hom eo wne rs to  se ll th eir  ho me s for a small fr ac-
ti on  of  th ei r fair  mark et value s, or  in  so me  cases even  si gn  aw ay th eir  ho me s,
th ro ugh  th e use  of  sche mes whic h oft en inv ol ve oral and wr it ten  mi sr epr ese nt a-
ti on s, dec ei t, int im idatio n,  an d o th er unr eason abl e com mer ci al pract ice s.
(b) The legislature declares that it is the express policy of the state to preserve
and guard the precious asset of home equity, and the social as well as the eco-
nomic value of homeownership.

2. RPAPL §1303(1).
3. RPAPL §1303(2).
4. Id.
5. See “For Want of a Nail—Glitches Threaten Foreclosure Actions,” N.Y.L.J.,

March 29, 2006, at 5, col. 2.
6. Banking Law §595-a-(1)(h).
7. RPAPL §1331. For a further analysis of this requirement see 1 Bergman on New

York Mortgage Foreclosures, §15.04 [2][a], Matthew Bender & Co., Inc. [rev.
2006].

8. Wh il e ther e are  st rategic re aso ns to  fi le a not ice  of pe ndenc y at the  in ce pti on of  a
fo re clo sur e,  su ch is a judgm ent  call  by  co un sel . I n any  ev en t, the re  is no  assu ran ce 
th at  a for ec losure  acti on wi ll eli ci t a no ti ce of pe ndenc y fil ing un ti l late r in the  c ase 
wh en  th e j udgme nt of  fo rec lo sur e and sale is pu rsu ed. I t is, th ere for e,  po ssi bl e t hat 
no  readily  sought pu bli c rec ord wo ul d exist as to th e “for ec losure ” status of the
pe ople the  stat ute  stri ves t o prot ec t.

9. There are a number of other definitions in the statute which would need to be
consulted as part of detailed analysis—not reviewable here as a matter of
space.

–––

Bruce J. Bergman,  a partner with Berkman, Henoch,
Peterson & Peddy of Garden City is the author of “Berg-
man on New York Foreclosures” (three vols, Matthew
Bender & Co., rev. 2006).

Reprinted with permission from the October 11, 2006 edi-
tion of the New York Law Journal. ©2006 ALM Properties,
Inc. All rights reserved. Further duplication without per-
mission is prohibited.
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That is not the way it works elsewhere in New York
state or even for non-city litigants within New York city. In
order to keep the constructive notice of its lien alive, the
creditor must renew its notice of pendency within the
three-year period before it expires. That is how judgment
creditors keep their claims alive and plaintiff litigants pre-
vent defendants from conveying property to unsuspecting
purchasers. That is not so with respect to New York city
unsafe building notice of pendency. Baby title underwriters
were all taught that notices of pendency for unsafe building
violations last forever.

In 1979, the late Bernard M. Rifkin, one of the deans
of title industry, in a Title Guarantee Law Bulletin wrote,
“Unsafe building lis pendens must not be disregarded re-
gardless of age. They are filed pursuant to the Section
C26-204 of the administrative code. The Corporation
Counsel claims that these are not affected by the three-
year limitation in Section 6513 of the Civil Practice Law
and Rules.” Though written evidence of the Corporation
Counsel’s logic has been lost to the ages, the belief was
that the demolition of unsafe structures was part and par-
cel of the city’s ongoing police powers and as such was
unfettered by a mere CPLR provision. What Mr. Rifkin
wrote became the gospel, and like the gospel, the duration
of unsafe building lis pendens was believed to be eternal.

Ove r the years, the L and Ti tle Association en acted Rec-
ommended Practi ces th at allowed title underwr iters to omi t or
insure un safe buildin g lien s in c ertain  situa tions. For  examp le,
if a title sear ch sho wed th at vio lation  which  was the subject o f
the  lien was no  longe r pending, i .e., h ad bee n cure d or the
fin e paid, then  the lis pen dens co uld be  disre garded.2 Th is
made sense, if the vi olatio n had been r emoved and the fin e
pai d, the re would be no lie n for the ci ty to enforc e. How ever,
eve ry title cla ims pe rson c an relate an  insta nce wh ere th e city ,
bei ng the  huge unwieldy bur eaucra cy tha t it i s, attempted to
enforce a  lien even a fter the lie n had been p aid. No title per-
son  who w anted to hold on to his or her  job for lon g followed
thi s reco mmenda tion until h e or she rec eived a sign ed and
sea led re lease from the city.

The  recommended practices a lso pr ovided that if mor e
tha n one year h ad ela psed from th e date  of th e lis pen dens
and no co urt ha d ente red an  order  calli ng for  the demolition
of the structur e, the n the lis pen dens co uld be  passe d.3 Ho w-
eve r, no title underw riter worth his or  her salt wo uld ev er
omi t an unsafe buildi ng lie n base d upon  the lack of a court
order. Tha t would be a kin to  tryin g to p rove a  negative.4 Fi-
nally, Re commen ded Pr actice  G-10 provided tha t if title c ame
out of th e city  through an in rem ac tion, then the lis pen dens
could be ignore d beca use th e lien  had merged into the city’s
title and did n ot sur vive w hen th e city  conve yed out. Thi s was
not rocke t scie nce, so even  we ti tle un derwri ters c ould c on-
cei ve of an unsafe building lien disapp earing in th is man ner
and there by be willin g to i nsure over the lie n.

There was one very important caveat; word quickly
spread throughout the title industry that the city Building
Department would not issue a building permit in any situa-
tion if its records showed that an unsafe building violation
remained open of record. Therefore, even if a recom-
mended practice said that the lien could be disregarded, or

even if the structure had been torn down ten years before,
no title underwriter would pass the unsafe building lis
pendens for fear of having to pay the violation so that its
insured could obtain a building permit. And so the state of
nature remained until someone decided he had had
enough.

In November 2003, White Star Lines, LLC, acquired
17 and 19 Woodhull Street, Brooklyn, New York from
Mario DeCesare. Barristers Abstract Corp., of East North-
port, New York, whose principal is James Mercaldo, in-
sured the transaction. The title examination showed that
the city of New York had filed notices of pendency for un-
safe building violations against both properties. The city
filed against 17 Woodhull on April 13, 1989 and against
19 Woodhull on September 14, 1989. The city never ex-
tended the notices of pendency and never obtained judg-
ments for its demolition costs. Therefore, pursuant to
CPLR 6513, Barristers took the position that the notices
of pendency and any liens for the unsafe building violations
had expired on or about April 14, and Sept. 15, 1992,
respectively, and omitted them as exceptions from the title
policy.

No on e i n th e  title  in dustr y wo uld be  sur pr i se d tha t
sho rtly  afte r  the  c losin g; Wh ite  S ta r  r ec ei v ed le tter s fro m the 
c ity de man di n g almo st $1 0 5,00 0 p ur sua nt to the  un sa fe 
bui ldin g n oti ce s of te nde nc y in  re imbur se me n t fo r  the  c i ty ’s
e xp en di tur es in  demo li sh i ng the  pr emi se s. E i th er  th e ci ty
c on si de r ed th e la ws to  be  diffe r en t w ithi n the  fi ve  bor o ughs
tha n wi thi n the  sta te’s o th er  5 7  c oun ti es, o r th o ught i t e n -
joy ed so me  so rt o f spe ci a l ex emp ti on  fo rm C PLR  6 5 13 .
Tho ugh the  c i ty  late  r ep udi ated its p ositio n  i n i ts liti ga ti o n
p ap er s, in  c o rr espo n de nc e  to th e  seller ’s a tto rn e ys i n 2 00 3,
the  a ssi stan t c or po r atio n  C ounse l, w r ote “Plea se  fo rw ar d to
me a ce r ti fi e d ch ec k  made  p ay able to  ‘The  C i ty  o f New 
Y or k.’ Upo n r ec ei pt of p a ymen t, we  w i ll i ssue a  c on se n t to 
c an ce l the  lis p en de ns. W he n  y ou h a ve  fi le d th i s do c umen t
i n th e C ounty  C le rk ’s Offic e, th e li e n wi ll be  r e mo ve d.”  The 
c ity wa s p la i nly asser ti n g th at an  une xten ded 1 9 89  n oti ce  o f
p en de nc y  sti ll cr ea ted a  “lie n”  in  2 0 03 . Wh i te  S tar  w as
a wa re  fr om e x pe ri en c e wi th othe r  p ro p er ti es th at ev en 
tho ugh the  th re e-ye a r li mitatio n  p er i od o f C PL R a pp li ed,
the  c ity  w ould no t i ssue  a buildin g p er mi t until Wh ite S ta r o r
someo ne  pa id th e ci ty fo r  a  c an c ella tio n of th e n otic es of
p en de nc y  a nd re le ase  o f the  lie n s. W h ite Sta r an d Mr. Mer -
c aldo  c o nside re d th i s to  be  “ ex tor ti o n”  a nd re ta i ne d Mr .
K na pp  to  bri n g suit to  quie t ti tle .5

In a prio r life , Mr. Mer caldo was employed by th e city  of
New  York in the  Law Department as a sen ior ti tle ex aminer .
He recalled tha t the city h ad onc e befo re in writin g ackn owl-
edged tha t in a ccorda nce wi th CPL R 6513 , a no tice o f
pen dency even for an unsafe  building li en exp ired i n thre e (3)
yea rs. With a li ttle digging, he w as able to locate a memo ran-
dum dated November 30 , 1994  to th e Title Insurance Rate
Ser vice A ssocia tion ( “TIRSA ”) fro m the city L aw Dep art-
men t’s affirmative li tigati on div ision which concluded th at “th e
fai lure to obta in an extension of a lis pen dens re sults in the 
dea th of the no tice for all purpo ses an d thus does not bi nd a
pur chaser  who r ecords title  after  its e xpiration.”6

In his ve rified complaint, Mr. Kn app re queste d the court to
issue an Order declar ing th at Whi te Sta r had full fee title ab-
solute to  the p remise s free  and c lear o f any claim of the  city
and barri ng the  city from a ttempting to  enfor ce any  claimed
lie n for unsafe  building vi olatio ns. In  its a nswer, the c ity admit-
ted that both n otices of pen dency had ex pired in 199 2, but

(Co ntinue d on N ext Pa ge)
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den ied th at any  unsafe building lien ha d expi red wi th the m.7

Sin ce the re was no di sagree ment a s to the fac ts, th e stage
was now set for  a summary judgmen t moti on.

I n its summa r y judgmen t motio n, Wh ite  S ta r too k the 
p ositio n  c iti ng Matte r o f S ak ow , 7 41  N.Y.S.2 d 17 5 ( 20 02 ) ,
tha t be c ause  th e th r ee  y e ar  p er i od se t fo rth  i n C PL R 65 1 3
h ad lon g e xp i re d, th e no tic es o f p en de nc y  h ad la psed as
h ad a ny  un sa fe buildin g lie ns th at th ey  c ov e re d. Th e ci ty
c on ce de d tha t under  CPLR  65 13  ( a nd un de r its 1 99 4 
memor an dum to  TIR SA ) , th e  n otic e s of p en de nc y  h ad in -
dee d ex p ir ed an d alo ng w i th  the m a ny  li en s. H ow ev er , the 
c ity ar gue d tha t it ha d n o obli gatio n  to ca n ce l the  n oti ce s o f
pendency, that the notices of pendency, though nullities,
still provided White Star notice of the moneys expended by
the city to demolish the structures on the premises, and
that White Star, because it took title to the property with
notice, should still pay the amount of the liens, even
though it had no legal obligation to do so. The city con-
cluded that the court should deny any relief to White Star
because the city had no obligations to White Star. The
city’s position was that although the notice of pendency
had a three year life expectancy, the violation and the
city’s expenditures, like a DeBeers diamond, were forever.
The city denied that which everyone in the title industry
knew to be the case, that the city would enforce this non-
binding obligation by refusing to issue building permit until
the new property owner or its title insurance company,
paid the city.

The  c our t, J ustic e S ylvi a  O . Hi n ds, a pp ar en tly  di d no t
buy  a ny  of th e ci ty ’s ar gumen ts an d r ulin g fro m the  ben c h,
gra nted Wh ite  S ta r’s Moti on . Altho ugh  the  c o ur t did n ot
i ssue  a  wr itten  o pi n io n, its or der  th at C PL R  6 51 3  a pp li e s
the  same  e ast o f th e  H udson , so uth  o f Y on ke r s, w e st o f
Gre at Ne ck  a n d no rth  o f S an dy  H o ok  a s i t do e s th r ough out
the  r est o f the  sta te. I n he r o rder , J usti c e Hi n ds, de c la re d
W hi te  S tar  to  be se i ze d o f th e p re mi ses fre e  a nd clea r fro m
a ny  unsa fe  buildi ng li en  or  c la i m of th e ci ty an d dec la r ed
tha t th e  c ity ’s n oti ce s o f p en de nc y  ha d ex p ir ed in  1 99 2 
a lo ng w i th  a n y li en  or  c lai m aga in st such  p r emise s th at th e
n otic es ma y h av e se c ur ed. The  c o ur t fur th er  en jo i ne d th e 
c ity fr o m attemptin g to e nfor ce  or  c o llec t a ny  such  a lle ge d
bui ldin g lie n  o r imp or ta n tly “fr om r e fusi ng to  i ssue an y  p er -
mit o r a pp ro v al to w hi ch  Wh ite S ta r w ould o the rw i se  be
e ntitle d o n the  gro unds o f th e n on -p a ymen t o f suc h alle ged
unsafe bui ldi ng lie n s.” I n effe c t, W h ite Sta r wo n  o n ev e ry 
p oi nt. W hi te  Star , Mr. Mer ca ldo  a nd Atto rn e y Kn a pp  h ad
bea te n C ity H all.

No city taxpaye r wants to see any one escape their liabili ty
for  the p ayment of an y obli gation s to the city. No one wa nts
the  city to be cheate d out of its dime, for e very dime lo st has
to be pai d by someone  else and th at someone undoubtedly i s
an innoce nt, ta xpayin g bystander who do es not want to see 
aba ndoned buildings a nd the  damage that they cause in any 
nei ghborh ood. But the dime in  Whi te Sta r v. C ity of New
Yor k had been pocketed by the pr ior ow ner (w hich h ad its
unsafe building remov ed for  free)  and n ot by White Star,
 wh ich purchase d the proper ty lon g afte r the buildi ngs ha d
bee n remo ved an d whic h paid purch ase pr ice wh ich pr e-
sumably r eflected thi s impr ovemen t.

For  the taxpaye r and for th e city , Whi te Sta r en ds on the
bitter si de of bitter sweet wherea s for those in the  title  indus-
try , the result, beca use of a reduction  in claims e xposur e, is a
bit sweeter. Th e lesson for  the c ity is that it must do w hat all
oth ers ar e required to do w hen tr ying to enfo rce claims
aga inst r eal pr operty ;8 ei ther secure a judgment w ithin three
yea rs of the in itial notice  of pen dency or mov e to e xtend. It is
tha t simp le. It is in congruous, a gainst the c ase la w, and mind
befuddlin g to c ontend that a noti ce of pen dency has ex pired
but that the cla im whi ch nev er bec ame a lien, is sti ll ali ve as a
lie n. The  cure is also simp le. Th e city  must do wha t the rest
of the Ne w York  credi tor wo rld do es, fi le its notic es of
pen dency, follo w thro ugh to  obtai n a judgment, and either 
timely en force its judgments or timely extend its n otices of
pen dency. Now that wa sn’t so difficult, was i t? Whi te Sta r v.
City of New Yor k may  be on e small and unrepo rted c ase, but
it stands for o ne huge prin ciple. The “ law” i s not just for
tho se oth er 57 counti es; it appli es to (and i n) the  city of New 
Yor k as w ell.

1. Ro be rt P. Kn app, III , ‘‘Li s’ th an Mee ts th e Eye ; An Expire d Not ice  of  Tendenc y Cre-
at es No  Un safe Bui lding Li en ,” Paper  an d discussio n del ive re d to the  Ne w Yor k
St at e Land Titl e Associ ati on  co nve nt ion  on  Aug.  21 , 200 6 in Wi ll iam sbu rg, Va. Mr.
Kn app is a memb er of  th e New  Yo rk,  New Jer se y and Co nne cti cu t bars and is a
me mb er of Mu lh oll and & Knapp, in  Manhatt an. 

2. Ne w Yor k State Lan d Tit le Assoc iat io n, Inc .,  “Reco mm ended Pr act ice s and Fo rm s”, 
Janu ary  20 02 , G ene ral Prac ti ce G-1 .

3. Apparen tly , thi s was a ref er enc e to Gen eral cit y Law  Se cti on  20 (35 ) whi ch pr ovi des
fo r fil ing an unsafe  bu ildin g noti ce  wi th th e Coun ty  Cl erk , wit hou t the  ne ce ssi ty of 
co mm enc ing a ju dic ial proc ee din g but  makes the not ic e vali d onl y for  a year.  Th e
ci ty  rarel y mak es use of the  pr ovi si on,  pr ef err ing to comm en ce an un saf e bui ldi ng
ac ti on in Su pre me Co urt  an d the n fil e a no ti ce of pe ndenc y pur suant to  CPLR 65 01
et . se q. 

4. Op. cit . G en eral Practi ce,G -4 
5. Wh it e Star  Line s, LLC v . The  ci ty of  Ne w Yor k, Index No.  3317 6/0 5,  IAS par t, Sup Ct 

Ki ngs Coun ty , Judgme nt ent er ed on Ju ne 26,  2006 . The  di scu ssion  th at  fo llo ws is
take n from  the paper s file d wit h the  co urt  and fro m Mr.  Kn app’s di sc ussion  befo re
th e Lan d T it le Assoc iat ion  r efe ren ce d abov e. 

6. Me mo ran dum  to Guy Paqu in,  TI RSA from  Flor enc e Hu tn er and Alan  Kl ei nman, ci ty
of  New Yor k Law  De partm ent , Aff irmat ive  Li ti gat ion D ivi sio n,  at tac he d as Exh ibi t 1 0
to  Affi rmati on in Su ppo rt of  Pl ain ti ff’ s Mot ion  fo r Sum mar y Judgme nt  in  Wh it e Star .

7. Mi ch ael  A.  Cardozo , cor por ati on  co unsel  of  th e Cit y of New  Yo rk , repr esent ed th e
ci ty  th rou gh  Lo uise Mo ed, assi stant co rpo rat io n c oun se l.

8. On e mor e, we  ci te th e case  of Ro se nbaum v.  Ci ty of  Ne w Yo rk  , 80 6 N.Y. S. 2d 543 
(2 00 5) for  the pro po sit ion  that  bu re auc rat ic  expedie ncy  do es no t exc use  th e cit y
fr om  it s obl igatio ns to  fo ll ow its char ter , adm ini st rat ive  code  or  stat e law  wh en it 
co me s to f ol low ing due pro ce ss whe n adv ersel y affe ct ing th e real pro per ty ri ght s o f
it s cit ize ns.

–––

Marvin N. Bagwell is vice president and eastern divi-
sional counsel of United General Title Insurance Company
in White Plains.

Reprinted with permission from the November 8, 2006
edition of the New York Law Journal. © 2006 ALM Prop-
erties, Inc. All rights reserved. Further duplication without
permission is prohibited.

Please e-mail:
Marvin N. Bagwell at mnbagwell@ugtic.com



PAGE 12     THE BULLETIN � FALL 2006

N E W  Y O R K  S T A T E  L A N D  T I T L E  A S S O C I A T I O N  N E W S 

Local Recording Taxes Take Effect
Bills to impose three local mortgage taxes and a county
transfer tax were passed by the Legislature and signed by
Gov. George Pataki last summer. The county legislatures
enacted local laws as required by the legislation. Changes
in local mortgage and transfer taxes are as follows:

MORTGAGE TAXES:
Essex County

(518-873-3600) [Chapter 327 laws of 2006]
Additional mortgage tax 0.25%

Effective date Nov. 1, 2006
(Total mortgage tax rate will be 1.25%)

Hamilton County
(518-548-7111) [Chapter 326 Laws of 2006]

Additional mortgage tax 0.25%
Effective date Jan. 1, 2007

(Total mortgage tax rate will be 1.00%)

Schoharie County
(518-295-8316) [Chapter 333 Laws of 2006]

Additional mortgage tax 0.25%
Effective date Nov. 1, 2006

(Total mortgage tax rate will be 1.00%)
(No $25 exemption per Clerk)

Note: The above mortgage tax increases are effective upon date
of recording, not date of the instrument. Call the County Clerk
to determine if instruments mailed with U.S. postmark prior to
effective date will be accepted.

TRANSFER TAX:
Tompkins County

(607-274-5431) [Chapter 469 Laws of 2006]
County transfer tax 0.20% ($2.00 per thousand)

Effective date Dec. 1, 2006
Total transfer tax will be $3.00 per $500 consideration

($6.00 per thousand)
Local transfer tax return required with

copy of TP-584 attached.
Contracts executed prior to effective date must be

recorded or submitted for exemption.

Call the County Clerk with any questions.

Please visit ALTA’s Web Site:

www.ALTA.org <http://www.ALTA.org>

for national title insurance news

and information.

County Clerk News
Election results and retirements will keep many familiar
faces but add some changes to County Clerks effective
Jan. 1, 2007. Sandra DePerno (Oneida County) won elec-
tion against her Republican and Working Families party
challengers.

Schoharie County Clerk Peter D. Lopez ran successfully
for a seat in the state Assembly. Dutchess County Clerk
Collette Lafuente announced her retirement effective Dec.
31, 2006. Replacements for both positions will be ap-
pointed by Gov. George Pataki and face elections for full
terms in November 2007.

Several County Clerks won election (or re-election) to
office as follows:

Holly Tanner, Columbia County
Sharon O’Dell, Delaware County

David J. Swarts, Erie County
James A. Culbertson, Livingston County
Helen A. Bartone, Montgomery County

George J. Williams, Oswego County
Dennis J. Sant, Putnam County

Kathleen Marchione, Saratoga County
John J. Woodward, Schenectady County

Judith Pascale, Suffolk County
Aurora R. Valenti, Tompkins County
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NYSLTA 86th Annual Convention � Aug. 12-14, 2007
Destination Halifax � Nova Scotia, Canada

“The Best-Kept Secret in Canada”
Discover a beautiful, waterfront
Halifax hotel connected to the ex-
citement of Casino Nova Scotia at
the luxurious Halifax Marriott Har-
bourfront. Situated in the heart
of downtown, this extraordinary
Halifax hotel is steps away from
the city's top attractions, including
the Business District and World
Trade & Convention Center. This
AAA 4-Diamond hotel in Halifax,
Nova Scotia features luxurious ac-
commodations and an abun-
dance of upscale amenities. Relax
your body and restore your en-
ergy at the 5,000 sq. ft. Interlude
Spa, providing a variety of re-
freshing and invigorating treat-
ments. Indulge in exquisite fine
dining at 44 North Restaurant
highlighted by spectacular views
of Halifax Harbour, or enjoy the
lively atmosphere of Fife & Drum,
a traditional Scottish Pub. Experi-
ence the premier Nova Scotia
hotel at Halifax Marriott Harbour-
front.

Halifax Marriott Harbourfront

IMPORTANT INFORMATION—

Passport required for travel to
NYSLTA 86th Annual Convention in Nova Scotia

Beginning Jan. 23, 2007, all persons, including U.S. citizens, traveling by air between the United
States and Canada will be required to present a valid passport. If you plan on flying to the NYSLTA
Convention site, you will need a passport.
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R E P O R T  F R O M  N Y S L T A  M E M B E R S H I P  C O M M I T T E E 

BY MEMBERSHIP COMMITTEE CONTRIBUTORS

New York State Land Title Association
Proudly Welcomes New Members

We welcome our
newest NYSLTA members:

ERIE COUNTY

The Bison Agency
(Regular Member)
John C. Chmura
Director, Real Estate Title Services
570 Delaware Avenue
Buffalo, NY 14202
716-878-9347

DUTCHESS COUNTY

Terramark Title Agency, LLC
(Regular Member)
Mark S. Jordan, Esq.
Managing Member
222 Church Street
Poughkeepsie, NY 12601
845-462-1914

GREENE COUNTY

Terramark Title Agency, LLC
(Regular Member)
Mark S. Jordan, Esq.
Managing Member
277 Main Street
Catskill, NY 12414
518-943-7878

NASSAU COUNTY

Allegiance Abstract Services, Inc.
(Regular Member)
Vincent Diorio, President
105 Conklin Street
Farmingdale, NY 11735
516-249-1200

Municipal Abstract, LLC
(Regular Member)
Richard Lee, Vice President
626 Reckson Plaza, #6053
Uniondale, NY 11556
877-737-0725

NEW YORK COUNTY

Gotham Abstract, LLC
(Associate Member)
Kathleen Volpe, V.P. Operations
477 Madison Avenue, 9th Floor
New York, NY 10022
212-367-7541

Skyline Title LLC
(Regular Member)
Bryant P. Goulding
Managing Director
600 Third Avenue, 18th Floor
New York, NY 10016
212-324-4100
SUFFOLK COUNTY

CIS Abstract Inc.
(Regular Member)
Dennis DeAngelis, President
1019 Ft. Salonga Road
Suite 103
Northport, NY 11768
631-754-8486

Relative Abstract
(Regular Member)
Heather A. Lucca, President
3 Christine Court
Bohemia, NY 11716
631-589-2894

WESTCHESTER COUNTY

Donna M. Fuller
(Independent Member)
45 Mustato Road
Katonah, NY 10536
914-441-1504

Please forward members news or updates to New York State Land Title

Association via e-mail to info@NYSLTA.org or fax to 212-964-7185. Visit

our Web site: www.NYSLTA.org for updated member listings, New York

State Land Title Association news, services and information.


