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Our Title Insurance Industry—
Under Siege

elcome all members to the 2006-2007 title

insurance year. As many of you know, it has

come in with a “bang” and, we hope, goes out
with a “whimper”. Our industry is “under siege”.

Starting in 2005, (but hitting the radar in early 2006)
the New York State Attorney General’s office instituted
its own investigation on title insurance practices. Even
though the AG has settled with some underwriters (ef-
fectively lowering owners’ premiums by 15%) it appears
its investigation is continuing.

On a separate front, the New York State Insurance
Department held hearings on Nov. 3, 2006. NYSLTA
has submitted its “white paper” to the Department. We
distributed a copy to all members and [ hope you all had
a chance to review it. The NYSID has not formally de-
cided what it intends to do with premiums throughout
New York State.

Congress has also inquired about our business. It has
directed the General Office of Accountability to conduct
a study of the title insurance business and practices. The
GAO has only issued a preliminary report and its inves-
tigation continues.

NYSLTA has, and will keep its members informed of
all hearings and investigations that are commenced by
regulatory departments and agencies.

In addition to the above, the press, nationally and lo-
cally, have written negative articles regarding title insur-
ance. ALTA had responded to the national article pub-
lished by Forbes magazine. NYSLTA responded to a
one-sided New York Times article that highlighted only
the negative comments made at the hearings of Nov. 3,
2006.

For all the above reasons it is now more important
then ever to get involved politically. Our voice must
be heard over the din of negativity that surrounds us.

(Continued on Page 4)

SHARON SABOL
Executive Vice President

Welcome NYSLTA
President Thomas P. Tafuri

n behalf of NYSLTA officers and executive
OCommittee, [ am pleased to welcome Thomas P.
Tafuri, Esq., as president of our Association for
2006-2007. Tommy, counsel and co-founder of Regal
Title Agency in Manhattan, brings over 25 years of title
insurance industry expertise to the NYSLTA helm.
Elected as president at the Association’s 85th Annual
Convention in Williamsburg, Tommy has had a busy ini-
tiation. The title industry continues to get national press
coverage. Please visit our NYSLTA Web site at
www.NYSLTA.org to read several new, important
items. On the Member News page, review the following:

B Transcript of Nov. 3, 2006 Public Hearing on
Title Insurance;

B New York Times Response/Nov. 13, 2006; and

B White Paper entitled, “Title Insurance, The Indus-
try Prospective.” A Submission to the New York
Insurance Department by the New York State Land
Title Association. This white paper will be distrib-
uted to New York State legislators, too.

Although the holiday season is already upon us, we
are busy working on another great, first-class NYSLTA
Convention. This year’s site, Halifax, Nova Scotia is
Canada’s best-kept secret. This is a first time Conven-
tion destination for NYSLTA. You will love this cosmo-
politan city that offers so much! An early reminder:
please have a valid passport for air travel to Nova Sco-
tia. Beginning in January 2007, you will be required to
have a passport to enter Canada.

Wishing you and your family a happy, healthy holi-
day and prosperous New Year! Cheers!

Please e-mail:
Sharon Sabol at ssabol@NYSLTA.org
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NEW YORK STATE LAND TITLE ASSOCIATION GUEST COLUMNIST

BY BRUCE J. BERGMAN
Partner, Berkman, Henoch, Peterson & Peddy, P.C.
GARDEN CITY, NEW YORK

Real Estate Update: Home Equity Theft

New L

intones that “It’s a jungle out there,” a caution the
New York State legislature has taken to heart in
passing The Home Equity Theft Prevention Act (the
“Act”). The problem needing remediation observed by the
state was acts of scam artists fleecing unwary homeown-
ers out of the equity in their residences

Te theme song for the quirky television show Monk
i

Title I bilitv. Foreclosure

ill Hamper

cies, legal aid entities and other non-profit organizations
that you may contact for information about foreclosure
while you are working with your lender during this process.
To locate an entity near you, you may call the toll-free
helpline maintained by the New York State Banking De-
partment at 1-877-BANK-NYS or visit the Department’s
Web site at www.banking.state.ny.us.

when their mortgages go into default or
foreclosure.

To halt the abuses, Banking Law §595-
a was amended and two new provisions
were created: RPL §265-a and RPAPL
§1303, all to become effective as of Feb.
1, 2007. Succinctly, the ameliorative ap-
proach was twofold, one branch to provide
notice to mortgagors in foreclosure of pos-
sible nefarious schemes, the other to im-
pose special, extensive and extraordinary
requirements upon contracts to sell prop-
erty from certain distressed borrowers,
provisions including not only a right to
rescind the contract after five days, but to
rescind the conveyance itself within two

BRUCE J. BERGMAN

The State does not guarantee the ad-
vice of these agencies.

This notice must be delivered with the
summons and complaint. But there are
further requirements regarding the no-
tice. It is mandated to be in bold 14-point
type, on its own page separate and apart
from any pleadings and on colored paper
other than the color of the summons and
complaint. Even the title itself elicits spe-
cial attention; it has to be in 24-point
bold type.®

Problems and Issues

New York State is nationally recog-
nized by mortgage lenders and servicers

years.

While the statute will presumably be effective both to
alert the naive to danger and afford welcome protection
for them, it will at the same time potentially impact delete-
riously upon the foreclosure process and will wreck havoc
upon the insurability of some titles (and mortgages upon
those titles) from certain borrower-sellers.?

Mortgage Foreclosure

The new RPAPL §1303 decreed by the Act mandates a
foreclosing party to provide later delineated notice to a
mortgagor regarding assistance and information about the
foreclosure process.®> That notice must (among other
things) follow verbatim the statutory dictate:*

Help for Homeowners in Foreclosure

New York State Law requires that we send you this no-
tice about the foreclosure process. Please read it carefully.

Mortgage foreclosure is a complex process. Some peo-
ple may approach you about “saving” your home. You
should be extremely careful about any such promises.

The State encourages you to become informed about
your options in foreclosure. There are government agen-

as one of the most difficult states in
which to prosecute a foreclosure action. The new require-
ments of RPAPL §1303 introduced by the Act increase
the already cumbersome burdens of the foreclosure process.

In requiring delivery of the notice with the summons
and complaint, the Act uses the phrase “to commence a
foreclosure action.” What precisely this additional verbi-
age means is ambiguous. An action is of course com-
menced by filing a summons and complaint, not deliver-
ing or serving it. If there is a supplemental summons and
amended complaint (not uncommon in foreclosures) must
the notice be included? And if the mortgagor cannot be
found, thereby necessitating service by publication, is
there any role for the new notice then?

Even assuming no confusion on the noted points,
foreclosure practitioners can readily confirm that certain
borrowers dedicated to delaying or defeating foreclosures
will seize on any possible miscue in the process. Adding
yet another layer of procedure will now arm the disin-
genuous to oppose a foreclosure on the eve of sale (or
seek to overturn a foreclosure sale), averring that the
special notice was never served. Or, conceding it was
(Continued on Page 6)
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NEW YORK STATE LAND TITLE ASSOCIATION OPINION/EDITORIAL

By SHAWN P. ABRAMS
NYSLTA Past President

hey do so all at once. According to the Rule,

seemingly unrelated circumstances coalesce into
some form of disaster, the results of which cannot be
foreseen or avoided. By 1996 our business had out-
grown its rented space at our location in Rensselaer.
Fortuitously, a building down the street became avail-
able. It was an “older” home, carved unceremoniously
into three residential apartments. Although its “street
appeal” was wanting (fake asphalt brick shingles didn’t
help), our contractor deemed it structurally sound (they
don’t build ‘em like this anymore). Best of all for us was
its space, lots of space.

During renovation we discovered a carpenter’s penciled
message on the back of doorway molding: “Geo. Dahm,
August 11, 1905.” (A proud member in the fraternity of
“dahm” builders.) Even as we modernized the building with
miles of new electric wiring, telephone and computer ca-
bles, we preserved the hundred-year-old character of the
building. Replacement windows were still framed by their
original moldings. Original doors and original hardware
were restored. Mirrored oak fireplace mantels were refin-
ished to their original glory. Painted or damaged trim was
painstakingly antiqued in wood grain to preserve the origi-
nal look. And the crowning achievement was retention of
the original slate roof. Ah, the slate roof.

Slate roofs (shouldn’t the plural be “rooves” as in
hoof/hooves?) are wonderful things. They last for many,
many years (for example since August 11, 1905). But
hundred-year-old slate roofs also share two additional
characteristics: they are costly to maintain (there is a de-
cidedly select field of slate-roof repairers), and they are
heavy (very heavy). A few months ago our office neighbor
(a building contractor) noticed a “bulge” in the Philadelphia
roof portion of our attic. This warranted a visit by a struc-
tural engineer. It seems the weight of our historic slate roof
was taking its toll on hundred-year-old timbers. The slate
weight was pushing the roof down and the attic walls out.
My office is on the second floor of our building, one story
below the attic. As such [ had a vested interest in protect-
ing my “overhead”, both literally and figuratively. Need I
say it? Yes, thousands of dollars later we have a reinforced
attic and new, lighter roof. (The slate removed weighed ten
tons.)

Compared to slate, the lifespan of a computer, printer,
copier or fax machine is dramatically shorter—somewhat
comparable to the lifespan of a Galapagos tortoise versus
a fruit fly. Although it didn’t appear to be related to the
slate weight factor; various computers, printers and a fax
machine decided their lifespan was completed during this

Tere is a Universal Rule that when things go bad,
t

Lichtenine The I I
While Increasing the Drive

same period. This was not a coincidence, but mandated by
the Universal Rule. Even my own hard drive was affected
(“fried” was the term my wife used). I am not ashamed to
admit it—I operated without my hard drive for days. The
shock of meltdown focused my wife’s attention. When
faced with the prospect of replacing “everything” she
learned less is more. We now have new, improved, faster
office equipment with fewer machines multitasking their
replacements to shame.

[ suppose there is a corollary to the “Things Go Bad”
Universal Rule. After you pay thousands of dollars to re-
pair everything, you end up better off than before? It’s
true. I'm not worried about the roof crashing on my head
and | have a new and improved hard drive. It’s odd that
you never knew what you were missing until you discover
the power of increased ram! With my overhead enlight-
ened and my hard drive maximized, I am alerting all Inter-
net spammers to remove me from their solicitations for
online university degrees and online pharmacies.

Please e-mail:
Shawn P. Abrams at titleguy@nycap.rr.com

Our Title Insurance Industry—
Under Siege

(Continued From Page 2)

Please join the agents that visit the state Legislature in Al-
bany once a year (Spring of 2007). Also in the Spring of
2007, ALTA hosts a “fly in” for the industry to lobby its
representatives in Washington DC. New York usually has a
large delegation. However, the pressures exerted on the
industry require that we show a presence and a determina-
tion to make elected officials understand that Underwriters
and Agents serve an indispensable role in the real estate
business. If you cannot attend either event, visit your rep-
resentatives at the local level or send letters to their offices.

In spite of all that is going on (as set forth above), please
remember what is most important to all . . . health, faith,
friends and family. To all . . . have a joyous holiday
season.

Please e-mail:
Thomas P. Tafuri at ttafuri@regalnyc.com
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Real Estate Update:

Home Equity Theft

(Continued From Page 3)

served, borrowers will be equipped to claim that the no-
tice was not in bold 14-point type, or the heading was
not in 24-point bold type, or the paper was not of a dif-
ferent color. Whether a court will accept such assertions
as factual is imponderable and while such errors which do
not result in prejudice can be disregarded as mere ir-
regularities incapable of intercepting foreclosure,® it
would be perilously optimistic to assume that firm statu-
tory dictates will always be disregarded by courts.

There is more. The language of the notice may very
well run afoul of the Fair Debt Collection Practices Act.
Should it nonetheless prove benign in the end, its necessity
is doubtful at best given the expansive protections pre-
sented by the balance of the Act (to be reviewed). Opening
up yet further avenues to obfuscate in every foreclosure
case to as a way to provide aid of dubious necessity for a
tiny minority of mortgagors could be characterized as ill-
conceived.

Title Insurance

From a title perspective, the most compelling concern of
the Act is the directive of the new RPL 295-a(8)(a) that any
covered transaction in material violation of the contractual
requirements enumerated is voidable and can be rescinded
by the seller within two years of recording the conveyance.
At the same time, a new subdivision added to the Banking
Law’ as part of the Act prohibits making a mortgage loan to
an equity purchaser if the lender had knowledge that the
equity purchaser was not complying with the Act (i.e., RPL
§265-a).

Before examining the plethora of do’s and don’t’s at-
tendant to sale of the property in question (a one-to-four
family house), note that the focus of the Act is a convey-
ance from a property owner (called an equity seller) who is
either in default on his mortgage or in foreclosure, to an
equity purchaser. Some quick definitions are appropriate.

A “default” is said to exist if a person (an equity seller) is
two months or more behind in his mortgage payments.
Because such a circumstance is not a matter of public re-
cord, how any prospective title insurer would know a per-
son could fall within the definition is perplexing. (Appar-
ently scam artists have ways to glean such information.)

“Foreclosure” is defined as an active lis pendens (and why
not “notice of pendency”?) filed in court (it is filed with the
County Clerk, albeit the clerk of the court) pursuant to
RPAPL Article 13 (the notice of pendency is more a creature
of CPLR Article 65) against the subject property—or the
property is on an active tax lien sale list. A pointedly puzzling
aspect of this definition is that the filing of a notice of
pendency is not a prerequisite to initiation of a foreclosure
action. The notice of pendency must be on file for 20 days in
order for a judgment of foreclosure and sale to issue,” but
there is no obligation to file it prior to that time.” Thus, a
homeowner could fit the statutory definition of “in foreclo-
sure” but that status might not be reflected in a search of title
records.

An “equity purchaser” is a person (or his representative)
who acquires title to any residence in default or foreclo-
sure.

The Act appropriately early on delineates titles which
are an exception to the restrictions. These include title ac-
quired:

eTo use as a primary residence. (The possible di-
lemma for a title insurer, though, is that the pur-
chaser could misrepresent his intention and then just
“change his mind.”)

e Referee’s deed in foreclosure.

o Statutory sale of property.

¢ Via court order or judgment.

e From a spouse (and other delineated relatives).

¢ As a not-for-profit housing organization or public
housing agency.

¢ As a bona fide purchaser for value.

As noted, contracts covered by the Act are confined to
the sale of a residence where there is a default or foreclo-
sure, where there is consideration or no consideration or
where the sale includes a reconveyance arrangement. In
turn, a reconveyance arrangement is:

e Transfer of title either by conveyance or interest or
creation of a mortgage, lien or other encumbrance
(during the default or foreclosure) which gives the
purchaser legal or equitable title to all or part of the
property; and

* Subsequent conveyance (or promise thereof) of an
interest back to the seller that allows the seller to re-
gain possession (through a purchase agreement, op-
tion to purchase or lease).

Contract Requirements

The act is expansive in reciting various mandates and
prohibitions for any contract addressed by the statute. The
entire agreement must be on 12-point bold type, in Eng-
lish, or in Spanish if the latter is the seller’s primary lan-
guage (how would a title insurer know?) and no convey-
ance will be effective sooner than midnight of the fifth
business day after “execution.” (Unless the contract is ac-
knowledged, the correct word is “signing” or “signed.”)
Two copies are to be provided to the seller. Any provision
to limit the purchaser’s liability is void and the mere pres-
ence of such a provision renders the contract void.

The following are required for inclusion in the contract:

¢ Name, business address and phone number of pur-

chaser;

¢ Address of the property;

¢ Total consideration;

¢ Complete description of terms of payment or other

consideration including services purchaser represents he
will perform before or after sale;

¢ Time physical possession to be transferred to pur-

chaser and when seller must vacate;

e Terms of rental or lease agreement;

¢ Terms of reconveyance arrangement;

* Notice of cancellation (within five business days);

¢ Cancellation form (12-point bold type; or all capital

letters if typed) to be attached.

Equity Purchaser

Before midnight of the fifth day after signing the con-
tract the purchaser shall not:
¢ Accept or induce any instrument of conveyance or
interest;
eRecord any document signed by seller (including
conveyance);
(Continued on Page 7)
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Real Estate Update:

Home Equity Theft

(Continued From Page 6)

¢ Transfer or encumber any interest in the residence;
¢ Pay the seller any consideration;
e Suggest, encourage or provide any form allowing
seller to waive the right of cancellation or rescission.
There are yet other prohibitions against the purchaser.
While these seem appropriate in the context of avoiding
unfair advantage over a careless seller, many of the barred
acts cannot be discerned by a prospective insurer of the
title or of a mortgage upon that property. On this point,
the purchaser shall not:
*Make any false or misleading statement as to value
of the residence; or
*The amount of proceeds the seller will get after
foreclosure sale; or
* Timing of the judicial foreclosure process; or
¢ Any contract term; or
¢ Seller’s rights or obligations in the transaction; or
¢ Nature of any document purchaser induces seller to
sign; or
*Make any other false or misleading statement con-
cerning the sale or the reconveyance; or
eEnter into contract which takes unconscionable ad-
vantage.
Nor can the purchaser represent directly or indirectly
that:
¢ Purchaser is acting as advisor or consultant; or
¢ Purchaser represents or is acting on behalf of seller;
or
e Purchaser has certification or license not possessed;
or
e Purchaser is not a member of a licensed profession
when he is such a member; or
e Purchaser is assisting seller to save the “house” un-
less there is a good faith basis to say so; or
ePurchaser is assisting seller in preventing foreclo-
sure, unless he has a good faith basis to say so.

Recision

If the seller (that homeowner in default or in foreclosure)
desires to rescind the conveyance, it must be upon written
notice to the purchaser, or the purchaser’s successor if not
a bona fide purchaser for value. In addition, the notice
must be recorded with the county clerk within two years
after the date the conveyance itself was recorded.

Twenty days after delivery of the rescission notice the
seller must reconvey the property free of subsequent en-
cumbrances due to the actions of the purchaser and the
seller is obliged to return to the purchaser any considera-
tion paid.

Failure to reconvey empowers the seller to initiate an
action to enforce rescission, cancel the contract and cancel
the deed. The attorney general can enjoin the purchaser
from further action and there are various criminal penalties
which can be imposed upon the purchaser for misdeeds.

In the action to enforce recision the seller can be enti-
tled to costs and reasonable attorneys’ fees, equitable re-
lief, actual damages and up to three times actual damages.
The statute of limitations applicable to the action is six
years from the date of violation.

Fortunately, a bona fide purchaser for value (or an en-
cumbrancer of the BFP’s title) will not be effected by the
rescission if the title or the encumbrance were recorded
prior to the notice of rescission. Even knowledge that the
seller was in default or foreclosure will not impair the status
of the bona fide purchaser for value. Critically, however,
there is still a duty of inquiry as to rights or interests of
persons in possession of the property which is in default or
in foreclosure.

Reconveyance

An option to purchase retained by the equity seller
(even in a deed) is deemed to be a loan transaction and the
deed is considered to be a mortgage. This presumption,
though, can be overcome by clear and convincing evidence
to the contrary.

The equity purchaser is barred from entering into a recon-
veyance arrangement unless certain acts are either done or
avoided. (If these are not done—or avoided—it could be
asked, how might that affect the insurability of the title back to
the equity seller?) In any event, the ban prevails unless:

e The equity purchaser verifies by appropriate docu-
mentation that the seller has or will have reasonable
ability to pay for conveyance back (this applies also
to a lease with an option to purchase);

e There is a rebuttable presumption of lack of verifica-
tion if the purchaser only obtains documents from the
seller as to assets, liabilities and income [the standard
to determine ability to pay is found in Banking Law
§6-1(2)(k)];

¢ An in person closing (for deed or mortgage) is con-
ducted by an attorney not employed by the pur-
chaser or an affiliate of the purchaser.

*The purchaser obtains the seller’s written consent
before granting an interest to anyone else while the
seller retains any interest, including an option to re-
purchase;

eThe purchaser notifies existing mortgagees and
lienors of intent to take the conveyance and com-
plies with all mortgages, including due on sale provi-
sions and meets qualifications for repayment of
mortgages.

Moreover, the repurchase or lease (as part of a reconvey-
ance) cannot be unfair or commercially unreasonable and the
purchaser cannot engage in any other unfair or unconscion-
able conduct.

As part of the reconveyance, the equity purchaser (who is
conveying back) must ensure that the title is indeed recon-
veyed or pay the seller at least 82 percent of the fair market
value of the property—within 120 days of either eviction or
the voluntary giving of possession by the equity seller. As
part of this, the equity purchaser must give a detailed ac-
counting of the basis for the payment within 120 days.
(There are then sundry provisions as to accounting and ap-
praisal.)

Finally, the deed which may be subject to reconveyance
must denote on its face that it is subject to reconveyance
and recite those reconveyance terms. Still further, the re-
conveyance arrangements (presumably the contract) must
be simultaneously recorded with the deed.

Conclusion

There is no doubt that some homeowner-mortgagors

(Continued on Page 11)
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NEW YORK STATE LAND TITLE ASSOCIATION GUEST COLUMNIST

By MARVIN N. BAGWELL
Vice President and Eastern Divisional Counsel, United General Title Insurance Company
WHITE PLAINS, NEW YORK

Real Estate Update: Unsafe Building

versally in all places and at all times. Gravity has the same
effect on a ball whether it is dropped in Beijing or in Chi-
cago. The same eight planets orbit the sun whether viewed
from Buenos Aires or from San Francisco. Well, maybe not.
(Sorry, Pluto.) But it is well-known to real estate and title pro-
fessionals that some laws might not be the

lt is said that the laws of nature, by definition, apply uni-

Claims / On Notices of Pendency,
City Makes Its Own Rules

the owner of its obligations to maintain the building in a safe
condition. If the owner fails to correct the condition, the city
may commence a court proceeding to obtain a court order
allowing the c1ty to make the building safe, either by sealing
or by demolition.

In order to collect its expenditure and to notify prospec-
tive purchasers of the affected building of

same everywhere. For some odd reason,
the laws, especially those made by our rep-
resentatives in Albany, do not always apply
in the former wilderness that lies between
the Westchester and Nassau County lines
and the Hudson River. A case in point is
the three-year duration of a notice of
pendency. According to CPLR 6513, a
notice of pendency is effective for three
years from its filing date. However, among
real estate and title types, it was well known
that a notice of pendency filed by the city of
New York Building Department for an un-
safe building violation does not have an
expiration date. The unsafe building notice
of pendency or “lis pendens,” if not infinite,

MARVIN N. BAGWELL

the existence of its unsafe building lien,
the city will commence an action and file a
notice of pendency in the clerk’s office of
the county in which the property is lo-
cated. The notice of pendency provides
constructive notice from the time of its
filing to a purchaser from, or an incum-
brancer against, the person owning the
property of the existence of the city’s
prior claim against the property. In most
cases, the city never reduces its claim for
the expenses of sealing or demolishing an
unsafe building to judgment, and the un-
safe building action is still technically
pending years or decades later, when the
property is sold. In one of the many
anomalies governing this procedure, the

certainly lasts longer than the average Star
Trek syndication package, which truth be told is about to hit
40 years, a period during which the mortgage on the struc-
ture was probably re-financed eight times.

In a presentation to the New York State Land Title As-
sociation 2006 annual convention, Robert P. Knapp, Il
gave an excellent description of New York city’s unsafe
building violation process from which I will now freely bor-
row:

“Abandoned buildings are one of the byproducts of the
periodic ‘bust’ cycles or the New York city real estate mar-
ket. When rent rolls will no longer cover expenses, or
owner’s cash flow squeeze prevents them from making
needed repairs or improvements, the building falls into
disrepair. Tenants move out while squatters and pigeons
move in. Eventually, the structure becomes a danger to the
community.

At this point the Department of Buildings becomes in-
volved. New York city Administrative Code Section 26-235
through 26-243, “Unsafe Buildings and Property,” sets forth
the procedure to be followed by the Department of Buildings
when it has identified unsafe structures, including recording
the unsafe condition in the city’s records and notification to

city refers to the unsafe building claims
secured by the lis pendens as a “lien” even though a lis
pendens does not in itself create a lien. But the lis pendens
does provide notice to the world of the city’s claim that the
building owner owes the city and its taxpayers’ money. If a
third party purchases the property from the property
owner or if a bank lends money to the owner secured by a
mortgage, then such title or mortgage is subordinate to the
prior owner’s monetary obligation to the city. In title lan-
guage, the purchaser and lender take subject to the city’s
claim and run the risk that the city will seek to recover
upon its claim by resuming prosecution of the unsafe
building action, obtaining a judgment and then selling the
property to recover its expenditure. That almost never
happens. What does happen is either the seller or buyer
will make some arrangement to pay the unsafe building
“lien” at the closing of the sale or mortgaging of the prop-
erty. If the title company misses the lien and fails to report
its existence in its title report, then the title company will
pay the amount of lien to the city. One way or another,
the city usually gets paid when the property changes hands
or is mortgaged, even though the lis pendens has long
since expired, without entry of judgment on the unsafe
building claim. (Continued on Page 12)
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More details and information to follow in coming months.
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Real Estate Update:

Home Equity Theft

(Continued From Page 7)

have been or could be cheated out of the equity in their
homes by the unscrupulous. The Act certainly appears to
accomplish an intercept of such conduct; at the very least
it will afford the unwary a chance to think twice and avoid
a mistake. That the remedies are so broad and draconian
(more extensive than could be discussed here) may in the
first instance even discourage the deceitful from the mis-
deeds the Act seeks to banish.

In pursuing this laudable goal however, the Act presents
some ambiguities. Of likely more concern, it may have
created a new avenue to assault the foreclosure process
when it was hardly necessary to do so. It will also require
title insurers to meticulously review their procedures to
refrain from insuring titles which can now portend exten-
sive claims.

. The explicit foundation is recited in the new RPL §265-a(1)(a):

The legislature finds and declares that homeowners who are in default on their
mortgages or in foreclosure may be vulnerable to fraud, deception, and unfair
dealing by home equity purchasers. The recent rapid escalation of home values
throughout urban and rural areas has resulted in a significant increase in home
equity, which constitutes the greatest financial asset held by many homeowners of
this state. During the time period between the default on the mortgage and the
scheduled foreclosure sale date, homeowners in financial distress, especially poor,
elderly, and financially unsophisticated homeowners, are vulnerable to aggressive
“equity purchasers” who induce homeowners to sell their homes for a small frac-
tion of their fair market values, or in some cases even sign away their homes,
through the use of schemes which often involve oral and written misrepresenta-
tions, deceit, intimidation, and other unreasonable commercial practices.

(b) The legislature declares that it is the express policy of the state to preserve
and guard the precious asset of home equity, and the social as well as the eco-
nomic value of homeownership.

. RPAPL §1303(1).

. RPAPL §1303(2).

1d.

. See “For Want of a Nail—Glitches Threaten Foreclosure Actions,” N.Y.L.J.,
March 29, 2006, at 5, col. 2.

. Banking Law §595-a-(1)(h).

. RPAPL §1331. For a further analysis of this requirement see 1 Bergman on New
York Mortgage Foreclosures, §15.04 [2][a], Matthew Bender & Co., Inc. [rev.
2006].

. While there are strategic reasons to file a notice of pendency at the inception of a
foreclosure, such is a judgment call by counsel. In any event, there is no assurance
that a foreclosure action will elicit a notice of pendency filing until later in the case
when the judgment of foreclosure and sale is pursued. It is, therefore, possible that
no readily sought public record would exist as to the “foreclosure” status of the
people the statute strives to protect.

9. There are a number of other definitions in the statute which would need to be

consulted as part of detailed analysis—not reviewable here as a matter of

space.
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Bruce J. Bergman, a partner with Berkman, Henoch,
Peterson & Peddy of Garden City is the author of “Berg-
man on New York Foreclosures” (three vols, Matthew
Bender & Co., rev. 2006).

Reprinted with permission from the October 11, 2006 edi-
tion of the New York Law Journal. ©2006 ALM Properties,
Inc. All rights reserved. Further duplication without per-
mission is prohibited.

Please e-mail:
Bruce J. Bergman at b.bergman@bhpp.com
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Real Estate Update:

Unsafe Building Claims
(Continued From Page 9)

That is not the way it works elsewhere in New York
state or even for non-city litigants within New York city. In
order to keep the constructive notice of its lien alive, the
creditor must renew its notice of pendency within the
three-year period before it expires. That is how judgment
creditors keep their claims alive and plaintiff litigants pre-
vent defendants from conveying property to unsuspecting
purchasers. That is not so with respect to New York city
unsafe building notice of pendency. Baby title underwriters
were all taught that notices of pendency for unsafe building
violations last forever.

In 1979, the late Bernard M. Rifkin, one of the deans
of title industry, in a Title Guarantee Law Bulletin wrote,
“Unsafe building lis pendens must not be disregarded re-
gardless of age. They are filed pursuant to the Section
C26-204 of the administrative code. The Corporation
Counsel claims that these are not affected by the three-
year limitation in Section 6513 of the Civil Practice Law
and Rules.” Though written evidence of the Corporation
Counsel’s logic has been lost to the ages, the belief was
that the demolition of unsafe structures was part and par-
cel of the city’s ongoing police powers and as such was
unfettered by a mere CPLR provision. What Mr. Rifkin
wrote became the gospel, and like the gospel, the duration
of unsafe building lis pendens was believed to be eternal.

Over the years, the Land Title Association enacted Rec-
ommended Practices that allowed title underwriters to omit or
insure unsafe building liens in certain situations. For example,
if a title search showed that violation which was the subject of
the lien was no longer pending, i.e., had been cured or the
fine paid, then the lis pendens could be disregarded.? This
made sense, if the violation had been removed and the fine
paid, there would be no lien for the city to enforce. However,
every title claims person can relate an instance where the city,
being the huge unwieldy bureaucracy that it is, attempted to
enforce a lien even after the lien had been paid. No title per-
son who wanted to hold on to his or her job for long followed
this recommendation until he or she received a signed and
sealed release from the city.

The recommended practices also provided that if more
than one year had elapsed from the date of the lis pendens
and no court had entered an order calling for the demolition
of the structure, then the lis pendens could be passed.> How-
ever, no title underwriter worth his or her salt would ever
omit an unsafe building lien based upon the lack of a court
order. That would be akin to trying to prove a negative.* Fi-
nally, Recommended Practice G-10 provided that if title came
out of the city through an in rem action, then the lis pendens
could be ignored because the lien had merged into the city’s
title and did not survive when the city conveyed out. This was
not rocket science, so even we title underwriters could con-
ceive of an unsafe building lien disappearing in this manner
and thereby be willing to insure over the lien.

There was one very important caveat; word quickly
spread throughout the title industry that the city Building
Department would not issue a building permit in any situa-
tion if its records showed that an unsafe building violation
remained open of record. Therefore, even if a recom-
mended practice said that the lien could be disregarded, or

even if the structure had been torn down ten years before,
no title underwriter would pass the unsafe building lis
pendens for fear of having to pay the violation so that its
insured could obtain a building permit. And so the state of
nature remained until someone decided he had had
enough.

In November 2003, White Star Lines, LLC, acquired
17 and 19 Woodhull Street, Brooklyn, New York from
Mario DeCesare. Barristers Abstract Corp., of East North-
port, New York, whose principal is James Mercaldo, in-
sured the transaction. The title examination showed that
the city of New York had filed notices of pendency for un-
safe building violations against both properties. The city
filed against 17 Woodhull on April 13, 1989 and against
19 Woodhull on September 14, 1989. The city never ex-
tended the notices of pendency and never obtained judg-
ments for its demolition costs. Therefore, pursuant to
CPLR 6513, Barristers took the position that the notices
of pendency and any liens for the unsafe building violations
had expired on or about April 14, and Sept. 15, 1992,
respectively, and omitted them as exceptions from the title
policy.

No one in the title industry would be surprised that
shortly after the closing; White Star received letters from the
city demanding almost $105,000 pursuant to the unsafe
building notices of tendency in reimbursement for the city’s
expenditures in demolishing the premises. Either the city
considered the laws to be different within the five boroughs
than within the state’s other 57 counties, or thought it en-
joyed some sort of special exemption form CPLR 6513.
Though the city late repudiated its position in its litigation
papers, in correspondence to the seller’s attorneys in 2003,
the assistant corporation Counsel, wrote “Please forward to
me a certified check made payable to ‘The City of New
York.” Upon receipt of payment, we will issue a consent to
cancel the lis pendens. When you have filed this document
in the County Clerk’s Office, the lien will be removed.” The
city was plainly asserting that an unextended 1989 notice of
pendency still created a “lien” in 2003. White Star was
aware from experience with other properties that even
though the three-year limitation period of CPLR applied,
the city would not issue a building permit until White Star or
someone paid the city for a cancellation of the notices of
pendency and release of the liens. White Star and Mr. Mer-
caldo considered this to be “extortion” and retained Mr.
Knapp to bring suit to quiet title.®

In a prior life, Mr. Mercaldo was employed by the city of
New York in the Law Department as a senior title examiner.
He recalled that the city had once before in writing acknowl-
edged that in accordance with CPLR 6513, a notice of
pendency even for an unsafe building lien expired in three (3)
years. With a little digging, he was able to locate a memoran-
dum dated November 30, 1994 to the Title Insurance Rate
Service Association (“TIRSA”) from the city Law Depart-
ment’s affirmative litigation division which concluded that “the
failure to obtain an extension of a lis pendens results in the
death of the notice for all purposes and thus does not bind a
purchaser who records title after its expiration.”®

In his verified complaint, Mr. Knapp requested the court to
issue an Order declaring that White Star had full fee title ab-
solute to the premises free and clear of any claim of the city
and barring the city from attempting to enforce any claimed
lien for unsafe building violations. In its answer, the city admit-
ted that both notices of pendency had expired in 1992, but

(Continued on Next Page)
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denied that any unsafe building lien had expired with them.”
Since there was no disagreement as to the facts, the stage
was now set for a summary judgment motion.

In its summary judgment motion, White Star took the
position citing Matter of Sakow, 741 N.Y.S.2d 175 (2002),
that because the three year period set forth in CPLR 6513
had long expired, the notices of pendency had lapsed as
had any unsafe building liens that they covered. The city
conceded that under CPLR 6513 (and under its 1994
memorandum to TIRSA), the notices of pendency had in-
deed expired and along with them any liens. However, the
city argued that it had no obligation to cancel the notices of
pendency, that the notices of pendency, though nullities,
still provided White Star notice of the moneys expended by
the city to demolish the structures on the premises, and
that White Star, because it took title to the property with
notice, should still pay the amount of the liens, even
though it had no legal obligation to do so. The city con-
cluded that the court should deny any relief to White Star
because the city had no obligations to White Star. The
city’s position was that although the notice of pendency
had a three year life expectancy, the violation and the
city’s expenditures, like a DeBeers diamond, were forever.
The city denied that which everyone in the title industry
knew to be the case, that the city would enforce this non-
binding obligation by refusing to issue building permit until
the new property owner or its title insurance company,
paid the city.

The court, Justice Sylvia O. Hinds, apparently did not
buy any of the city’s arguments and ruling from the bench,
granted White Star’s Motion. Although the court did not
issue a written opinion, its order that CPLR 6513 applies
the same east of the Hudson, south of Yonkers, west of
Great Neck and north of Sandy Hook as it does throughout
the rest of the state. In her order, Justice Hinds, declared
White Star to be seized of the premises free and clear from
any unsafe building lien or claim of the city and declared
that the city’s notices of pendency had expired in 1992
along with any lien or claim against such premises that the
notices may have secured. The court further enjoined the
city from attempting to enforce or collect any such alleged
building lien or importantly “from refusing to issue any per-
mit or approval to which White Star would otherwise be
entitled on the grounds of the non-payment of such alleged
unsafe building liens.” In effect, White Star won on every
point. White Star, Mr. Mercaldo and Attorney Knapp had
beaten City Hall.

No city taxpayer wants to see anyone escape their liability
for the payment of any obligations to the city. No one wants
the city to be cheated out of its dime, for every dime lost has
to be paid by someone else and that someone undoubtedly is
an innocent, taxpaying bystander who does not want to see
abandoned buildings and the damage that they cause in any
neighborhood. But the dime in White Star v. City of New
York had been pocketed by the prior owner (which had its
unsafe building removed for free) and not by White Star,
which purchased the property long after the buildings had
been removed and which paid purchase price which pre-
sumably reflected this improvement.

For the taxpayer and for the city, White Star ends on the
bitter side of bittersweet whereas for those in the title indus-
try, the result, because of a reduction in claims exposure, is a
bit sweeter. The lesson for the city is that it must do what all
others are required to do when trying to enforce claims
against real property;® either secure a judgment within three
years of the initial notice of pendency or move to extend. It is
that simple. It is incongruous, against the case law, and mind
befuddling to contend that a notice of pendency has expired
but that the claim which never became a lien, is still alive as a
lien. The cure is also simple. The city must do what the rest
of the New York creditor world does, file its notices of
pendency, follow through to obtain a judgment, and either
timely enforce its judgments or timely extend its notices of
pendency. Now that wasn't so difficult, was it? White Star v.
City of New York may be one small and unreported case, but
it stands for one huge principle. The “law” is not just for
those other 57 counties; it applies to (and in) the city of New
York as well.

. Robert P. Knapp, 111, ““Lis’ than Meets the Eye; An Expired Notice of Tendency Cre-
ates No Unsafe Building Lien,” Paper and discussion delivered to the New York
State Land Title Association convention on Aug. 21, 2006 in Williamsburg, Va. Mr.
Knapp is a member of the New York, New Jersey and Connecticut bars and is a
member of Mulholland & Knapp, in Manhattan.

. New York State Land Title Association, Inc., “Recommended Practices and Forms”,
January 2002, General Practice G-1.

. Apparently, this was a reference to General city Law Section 20(35) which provides
for filing an unsafe building notice with the County Clerk, without the necessity of
commencing a judicial proceeding but makes the notice valid only for a year. The
city rarely makes use of the provision, preferring to commence an unsafe building
action in Supreme Court and then file a notice of pendency pursuant to CPLR 6501
et. seq.

4. Op. cit. General Practice,G-4

5. White Star Lines, LLC v. The city of New York, Index No. 33176/05, IAS part, Sup Ct
Kings County, Judgment entered on June 26, 2006. The discussion that follows is
taken from the papers filed with the court and from Mr. Knapp’s discussion before
the Land Title Association referenced above.

. Memorandum to Guy Paquin, TIRSA from Florence Hutner and Alan Kleinman, city
of New York Law Department, Affirmative Litigation Division, attached as Exhibit 10
to Affirmation in Support of Plaintiff's Motion for Summary Judgment in White Star.

. Michael A Cardozo, corporation counsel of the City of New York, represented the
city through Louise Moed, assistant corporation counsel.

8. One more, we cite the case of Rosenbaum v. City of New York , 806 N.Y.S.2d 543

(2005) for the proposition that bureaucratic expediency does not excuse the city

from its obligations to follow its charter, administrative code or state law when it

comes to following due process when adversely affecting the real property rights of
its citizens.
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Marvin N. Bagwell is vice president and eastern divi-
sional counsel of United General Title Insurance Company
in White Plains.

Reprinted with permission from the November 8, 2006
edition of the New York Law Journal. © 2006 ALM Prop-
erties, Inc. All rights reserved. Further duplication without
permission is prohibited.

Please e-mail:
Marvin N. Bagwell at mnbagwell@ugtic.com
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NEW YORK STATE LAND TITLE ASSOCIATION NEWS

Local Recording Taxes Take Effect

Bills to impose three local mortgage taxes and a county
transfer tax were passed by the Legislature and signed by
Gov. George Pataki last summer. The county legislatures
enacted local laws as required by the legislation. Changes
in local mortgage and transfer taxes are as follows:

MORTGAGE TAXES:

Essex County
(518-873-3600) [Chapter 327 laws of 2006]
Additional mortgage tax 0.25%
Effective date Nov. 1, 2006
(Total mortgage tax rate will be 1.25%)

Hamilton County
(518-548-7111) [Chapter 326 Laws of 2006]
Additional mortgage tax 0.25%
Effective date Jan. 1, 2007
(Total mortgage tax rate will be 1.00%)

Schoharie County
(518-295-8316) [Chapter 333 Laws of 2006]
Additional mortgage tax 0.25%
Effective date Nov. 1, 2006
(Total mortgage tax rate will be 1.00%)
(No $25 exemption per Clerk)

Note: The above mortgage tax increases are effective upon date
of recording, not date of the instrument. Call the County Clerk
to determine if instruments mailed with U.S. postmark prior to
effective date will be accepted.

TRANSFER TAX:

Tompkins County
(607-274-5431) [Chapter 469 Laws of 2006]
County transfer tax 0.20% ($2.00 per thousand)
Effective date Dec. 1, 2006
Total transfer tax will be $3.00 per $500 consideration
($6.00 per thousand)

Local transfer tax return required with
copy of TP-584 attached.

Contracts executed prior to effective date must be
recorded or submitted for exemption.

Call the County Clerk with any questions.

Please visit ALTA’s Web Site:
www.ALTA.org <http://www.ALTA.org>
for national title insurance news

and information.

County Clerk News

Election results and retirements will keep many familiar
faces but add some changes to County Clerks effective
Jan. 1, 2007. Sandra DePerno (Oneida County) won elec-
tion against her Republican and Working Families party
challengers.

Schoharie County Clerk Peter D. Lopez ran successfully
for a seat in the state Assembly. Dutchess County Clerk
Collette Lafuente announced her retirement effective Dec.
31, 2006. Replacements for both positions will be ap-
pointed by Gov. George Pataki and face elections for full
terms in November 2007.

Several County Clerks won election (or re-election) to
office as follows:

Holly Tanner, Columbia County
Sharon O’Dell, Delaware County
David J. Swarts, Erie County
James A. Culbertson, Livingston County
Helen A. Bartone, Montgomery County
George J. Williams, Oswego County
Dennis J. Sant, Putnam County
Kathleen Marchione, Saratoga County
John J. Woodward, Schenectady County
Judith Pascale, Suffolk County
Aurora R. Valenti, Tompkins County

The Bulletin
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The Bulletin is published quarterly by the New York
State Land Title Association, Inc., Two Rector Street,
Suite 901, New York, NY 10006-1819.

NYSLTA members are invited to contribute articles
and reports regarding title industry issues. NYSLTA
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NYSLTA 86¢h Annual Convention ¢ Aug. 12-14, 2007
Destination Halifax ¢ Nova Scotia, Canada

“The Best-Kept Secret in Canada’

Discover a beautiful, waterfront
Halifox hotel connected to the ex-
citement of Casino Nova Scotia at
the luxurious Halifox Marriott Har-
bourfront. Situated in the heart
of downtown, this extraordinary
Halifox hotel is steps away from
the dty's top attractions, incuding
the Business District and World
Trade & Convention Center. This
AARA 4-Diomond hotel in Halifax,
Nova Scotia features luxurious ac-
commodations and an abun-
dance of upscale amenities. Relax
your body and restore your en-
ergy at the 5,000 sq. ft. Interlude
: ; _ Spa, providing a variety of re-
Bi— 1 : freshing and invigorating treat-
: ments. Indulge in exquisite fine
dining at 44 North Restaurant
highlighted by spectacular views
of Halifox Harbour, or enjoy the
lively atmosphere of Fife & Drum,
a traditional Scottish Pub. €xperi-
ence the premier Nova Scotia
s - hotel at Halifox Marriott Harbour-
2 = e 2 front.

Halifax Marriott Harbourfront

IMPORTANT INFORMATION—

Passport required for travel to
NYSLTA 86th Annual Convention in Nova Scotia

Beginning Jan. 23, 2007, all persons, including U.S. citizens, traveling by air between the United
States and Canada will be required to present a valid passport. If you plan on flying to the NYSLTA
Convention site, you will need a passport.
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REPORT FROM NYSLTA MEMBERSHIP COMMITTEE

BY MEMBERSHIP COMMITTEE CONTRIBUTORS

_ Proudly Welcomes New Members

We welcome our
newest NYSLTA members:

ERIE COUNTY

The Bison Agency

(Regular Member)

John C. Chmura

Director, Real Estate Title Services
570 Delaware Avenue

Buffalo, NY 14202
716-878-9347

DUTCHESS COUNTY

Terramark Title Agency, LLC
(Regular Member)

Mark S. Jordan, Esq.
Managing Member

222 Church Street
Poughkeepsie, NY 12601
845-462-1914

GREENE COUNTY

Terramark Title Agency, LLC
(Regular Member)

Mark S. Jordan, Esq.
Managing Member

277 Main Street

Catskill, NY 12414
518-943-7878

NASSAU COUNTY

Allegiance Abstract Services, Inc.

(Regular Member)
Vincent Diorio, President
105 Conklin Street
Farmingdale, NY 11735
516-249-1200

Municipal Abstract, LLC
(Regular Member)

Richard Lee, Vice President
626 Reckson Plaza, #6053
Uniondale, NY 11556
877-737-0725

NEW YORK COUNTY

Gotham Abstract, LLC
(Associate Member)

Kathleen Volpe, V.P. Operations
477 Madison Avenue, 9th Floor
New York, NY 10022
212-367-7541

Skyline Title LLC

(Regular Member)

Bryant P. Goulding

Managing Director

600 Third Avenue, 18th Floor
New York, NY 10016
212-324-4100

SUFFOLK COUNTY

CIS Abstract Inc.

(Regular Member)

Dennis DeAngelis, President
1019 Ft. Salonga Road
Suite 103

Northport, NY 11768
631-754-8486

Relative Abstract

(Regular Member)

Heather A. Lucca, President
3 Christine Court

Bohemia, NY 11716
631-589-2894

WESTCHESTER COUNTY

Donna M. Fuller
(Independent Member)
45 Mustato Road
Katonah, NY 10536
914-441-1504

Please forward members news or updates to New York State Land Title
Association via e-mail to info@NYSLTA.org or fax to 212-964-7185. Visit
our Web site: www.NYSLTA.org for updated member listings, New York

State Land Title Association news, services and information.
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